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LEGAL LONDON! 


THERE is a legal district of London as unmistakably as 
there is a Jews’ quarter in Frankfort ; for the Juden-gasse of 
the German free town is hardly more distinct from the Zeil, 
than Chancery Lane and its environs from the City or West 
End of our metropolis. 

And as there are several foreign colonies scattered through- 
out the British capitol—as Hatton Garden and its purlieus, 
swarming with glass-blowers and organ-grinders, is the metro- 
politan Italia ; the neighborhood of Leicester Square, with its 
congregation of beards and soft hats, the cockney Gallia 
Ulterior ; and the parish of St. Giles, where the courts and 
cellars teem with hod-men and market-women, the London 
Hibernia; so is there a peculiar race of people grouped 
around the courts of law and inns of court—Westminster 
and Lincoln’s Inn being the two great legal provinces of 
London, even as York and Canterbury are the two great 
ecclesiastical provinces of England. 

A reference to the map will show that legal London is 
composed not only of lawyers’ residences and chambers, but 
of inns of court and law courts—civil as well as criminal, 
‘* superior” as well as petty—and county courts, and police 
courts, and prisons ; and that whilst the criminal, the county, 
and police courts, as well as the prisons, are dotted, at inter- 
vals, all over the metropolis, the superior law courts are 
focussed at Westminster and Guildhall; the inns of court 
being grouped round Chancery Lane, and the legal residences, 


or rather ‘‘ chambers” (for lawyere, like merchants, now-a- 





1 From the Criminal Prisons of London and Scenes of Prison Life, 
pp. 71-77. 
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days live mostly away from their place of business), concen- 
trated into a dense mass about the same classic spot, but 
thinning gradually off towards’ Guildhall and Westminster, 
as if they were the connecting links between the legal courts 
and the legal inns. 

The inns of court are themselves sufficiently peculiar to 
give a strong distinctive mark to the locality in which they 
exist ; for here are seen broad open squares like huge court- 
yards, paved and treeless, and flanked with grubby mansions 
—as big and cheerless—looking as barracks—every one of 
them being destitute of doors, and having a string of names 
painted in stripes upon the door-posts, that reminds one of 
the lists displayed at an estate-agent’s office, and there is 
generally a chapel-like edifice called the ‘‘ hall,” that is 
devoted to feeding rather than praying, and where the law- 
yerlings ‘‘ qualify” for the bar by eating so many dinners, 
and become at length — gastronomically — ‘‘ learned in the 
law.” Then how peculiar are the tidy legal gardens attached 
to the principal inns, with their close-shaven grass-plots look- 
ing as sleek and bright as so much green plush, and the 
clean-swept gravel walks thronged with children, and nurse- 
maids, and law-students. How odd, too, are the desolate- 
looking legal alleys or courts adjoining these inns, with 
nothing but a pump or a cane-bearing street-keeper to be 
seen in the midst of them, and occasionally at one corner, 
beside a crypt-like passage, a stray dark and dingy barber’s 
shop, with its seedy display of powdered horsehair wigs of 
the same dirty-white hue as London snow. Who, moreover, 
has not noted the windows of the legal fruiterers and law 
stationers hereabouts, stuck over with small announcements 
of clerkships wanted, each penned in the well-known formi- 
dable straight-up-and-down three-and-fourpenny hand, and 
beginning with a “THIS-INDENTURE”-like flourish of 
German text, “ THE WRITER HEREOF,” &c. Who, 
too, while threading his way through the monastic-like by- 
ways of such places, has not been startled to find himself 
suddenly light upon a small enclosure, comprising a tree or 
two, and a little circular pool, hardly bigger than a lawyer's 
inkstand, with a so-called fountain in the centre, squirting up 
the water in one long, thick thread, as if it were the nozzle 
of a fire-engine. 

But such are the features only of the more important inns 
of court, as Lincoln’s, and Gray’s, and the Temple ; but, in 
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addition to these, there exists a large series of legal blind 
alleys, or yards, which are entitled ‘‘ Inns of Chancery,” 
and among which may be classed the lugubrious localities of 
Lyon’s Inn and Barnard’s ditto, and Clement’s, and Clif- 
ford’s, and Sergeant’s, and Staple, and the like. In some 
of these, one solitary, lanky-looking lamp-post is the only 
ornament in the centre of the backyard-like square, and 
the grass is seen struggling up between the interstices of 
the pavement, as if each paving-stone were trimmed with 
green chenille. In another you find the statue of a kneeling 
negro, holding a platter-like sun-dial over his head, and 
seeming, while doomed to tell the time, to be continually 
inquiring of the surrounding gentlemen in black, whether he 
is not ‘‘a man and a brother?” In another you observe 
crowds of lawyers’ clerks, with their hands full of red-tape- 
tied papers, assembled outside the doors of new clubhouse- 
like buildings. Moreover, to nearly every one of these legal 
nooks and corners the entrance is through some archway or 
iron gate that has a high bar left standing in the middle, so 
as to obstruct the passage of any porter’s load into the chan- 
cery sanctuary ; and there is generally a little porter’s lodge, 
not unlike a French conciergerie, adjoining the gate, about 
which loiter liveried street-keepers to awe off little boys, who 
would otherwise be sure to dedicate the tranquil spots to the 
more innocent pursuit of marbles or leap-frog. 

The various classes of law courts too have, one and all, 
some picturesque characteristics about them. For example, 
is not the atmosphere of Westminster Hall essentially distinct 
from that of the Old Bailey? During term time the Hall at 
Westminster (which is not unlike an empty railway terminus, 
with the exception that the rib-like rafters are of carved oak 
rather than iron,) is thronged with suitors and witnesses 
waiting for their cases to be heard, and pacing the Hall pave- 
ment the while, in rows of three or four, and with barristers 
here and there walking up and down in close communion 
with attorneys; and there are sprucely-dressed strangers 
from the country, either bobbing in and out of the various 
courts, or else standing still, with their necks bent back, and 
their mouths open, as they stare at the wooden angels at the 
corners of the oaken timbers overhead. 

The courts here are, as it were, a series of ante-chambers 
ranged along one side of the spacious Hall; and as you 
enter some of them, you have to bob your head beneath a 
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heavy red cloth curtain. The judge, or judges, are seated 
ona long, soft-looking, crimson-covered bench, and costumed 
in wigs that fall on either side their face, like enormous 
spaniel’s ears, and with periwigged barristers piled up in 
rows before them, as if they were so many medieval medical 
' students attending the lectures at some antiquated hospital. 
Then there is the legal fruit-stall, in one of the neighboring 
passages, for the distribution of ‘‘ apples, oranges, biscuits, 
ginger-beer””—and sandwiches—to the famished attendants 
at court; and the quiet, old-fashioned hotels, for the accom- 
modation of witnesses from the country, ranged along the 
opposite side of Palace Yard. 

How different is all this from the central criminal court at 
the Old Bailey! There we find a large boiled-beef establish- 
ment, with red, steaming rounds in the window, side by side 
with the temple of justice, and a mob of greasy, petty larceny- 
like friends of the ‘‘ prisoner at the bar,” and prim-looking 
policemen, gathered round the court doors and beside the 
gateway leading to the sheriffs’ entrance at the back, waiting 
the issue of that day’s trials. Then, within the court, upon 
the bench, there are the aldermen, reading the daily papers, 
or writing letters, attired in their purple silk géwns trimmed 
with fur, and with heavy gold S collars about their neck ; 
and the under-sheriffs in their court suits, with their lace frills 
and ruffles—the latter encircling the hand like the cut paper 
round bouquets—with their black rapiers at their side, and all 
on the same seat with the full-wigged judges; and the bar- 
risters below crowded round a huge loo-table, that is littered 
with bags and briefs; and the jury packed in their box at 
one side of the little court—which, by the by, seems hardly 
bigger than a back parlor—with a long ‘ day-reflector” sus- 
pended over their heads, and throwing an unnatural light 
upon their faces ; whilst in the capacious square dock, facing 
the bench, stands the prisoner at the bar awaiting his doom, 
with the Governor of Newgate seated at one corner of the 
compartment, and a turnkey at the other. 

This, again, is all very different from the shabby-genteel 
crowd, with its melange of ‘* tip-staffs” and sham-attorneys, 
gathered about the insolvent court, and the neighboring pub- 
lic-houses, in Portugal Street ; that, too, utterly unlike the 
quaint, old-fashioned tribunals in Doctor’s Commons ; these, 
moreover, the very opposite to the petty county courts, that 
have little to distinguish them from private houses, except 
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the crowd of excited debtors, and creditors, and pettifoggers 
grouped outside the doors; and those, on the other hand, 
entirely distinct from the still more insignificant police courts, 
with their group of policemen on the door-step, and where, 
at certain hours, may be seen the sombre-looking prison-van, 
that is like a cross between a hearse and an omnibus, with 
the turnkey conductor seated in a kind of japan-leather 
basket beside the door at the end of the vehicle. 

Farther, there are the several prisons scattered throughout 
the metropolis, and forming an essential part of the legal 
capital : the gloomy, and yet handsome prison pile of New- 
gate, with its bunch of fetters over each doorway—the odd 
polygon-shaped and rampart-like penitentiary, perched on 
the river bank by Vauxhall—the new prison at Pentonville, 
with its noble, portcullis-like gateway—the city prison at 
Holloway, half castle, half madhouse, with its tall central 
tower, reminding one of some ancient stronghold—besides 
the less picturesque and bare-walled Coldbath Fields, and 
Tothill Fields, and Horsemonger Lane, and the House of 
Detention, and Whitecross Street, and the Queen’s Bench— 
not forgetting the mastless hulks, with their grim-looking 
barred port-holes. 

These, however, constitute rather the legal institutions of 
London than the legal localities; and that there are certain 
districts that are chiefly occupied by lawyers, and which have 
a peculiarly lugubrious legal air about them, a half-hour’s 
stroll along the purlieus of the inns of court is sufficient to 
convince us. 

Of this legal London, Chancery Lane may be considered 
the capitol; and here, as we have before said, everything 
smacks of the law. The brokers deal only in legal fur- 
niture—the publishers only in Fearne on Remainders and 
Impey’s Practice, and such like dry legal books —and the 
statiouers in skins of parchment and forms of wills, and 
law-lists and almanacs, and other legal appliances. Then 
the dining-rooms and ‘‘ larders,” so plentiful in this quarter, 
are adapted to the taste and pockets of lawyers’ clerks ; and 
there are fruiterers, and oyster-rooms, and ‘‘ café-restaurant,” 
bakers, and ‘* cocks,” and ‘* rainbows,” for barristers and 
attorneys to lunch at; and ‘‘ sponging-houses,” barred like 
small lunatic asylums, and with an exercising yard at the 
back like a bird-cage ; and patent offices ; and public-houses, 
frequented by bailiffs’ followers and managing clerks; and 
79* 
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quiet-looking taverns, which serve occasionally as courts for 
commissions ‘* de lunatico.” { 

Now, the people inhabiting the legal localities of the 
metropolis are a distinct tribe, impressed with views of life 
and theories of human nature widely different from the more 
simple portion of humanity. With the legal gentry all is 
doubt and suspicion. No man is worthy of being trusted by 
word of mouth, and none fit to be believed but on his oath. 
Your true lawyer opines, with the arch-diplomatist Talleyrand, 
that speech was given to man not to express, but to conceal 
his thoughts ; and, we may add, it is the legal creed that the 
faculty of reason was conferred on us merely to enable human 
beings to ‘* special plead,” i. e., to split logical hairs, and to 
demonstrate to dunderhead jurymen that black is white. 

What beauty is to a Quaker, and philanthropy to a political 
economist, honor is to your gentleman of the long robe—a 
moral will-o’-the-wisp, that is almost sure to mislead those 
who trust to it. The only safe social guide, cries the legal 
philosopher, is to consider every one a rogue till you find 
him honest, and to take the blackest view all men’s natures 
in your dealings with your friends and associates ; believing 
that there is no bright side, as has been well said, even to 
the new moon, until experience shows that it is not entirely 
dark. In legal eyes, the idea of any one’s word being as 
good as his bond is stark folly ; and though, say the lawyers, 
our chief aim in life should be to get others to reduce their 
thoughts to writing towards us, yet we should abstain from 
pen, ink, and paper as long as possible, sv as to avoid 
‘* committing ourselves” towards them. Or if, in the frank 
communion of friendship, we are ever incautious enough to 
be betrayed into professions that might hereafter interfere 
with our pecuniary interests, we should never fail, before 
concluding our letter, to have sufficient worldly prudence to 
change the subscription of ‘* Yours, sincerely,” into ‘* Yours, 
without prejudice.” 

That lawyers see many examples in life to afford grounds 
for such social opinions, all must admit; but as well might 
surgeons believe, because generally dealing with sores and 
ulcers, that none are healthy; and physicians advise us to 
abstain from all close communion with our fellows, so as to 
avoid the chance of contagion, because some are diseased. 
Nor would it be fair to assert that every lawyer adopts so 
unchristian and Hobbesian a creed. Theré are many gentle- 
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men on the rolls, at the bar, and on the beneh, who lean 
rather to the chivalrous and trusting than the cynic and skep- 
tical view of life; and many who, though naturally inclining 
towards the Brutus philosophy, and preferring stoical justice 
to Christian generosity, are still sufficiently poetic to see a 
glimpse of «+ good in all things.” 

‘Moreover, it is our duty and our pride to add, that if 
among the body of legal gentry there are to be found such 
enormities as ‘‘ sharp practitioners” and ‘ pettifoggers "— 
scoundrels who seek to render law a matter of injustice, and 
who use that which was intended to prevent injury and rob- 
bery as the means of plunder and oppression—who regard it 
as their interest to retard, rather than advance justice, and 
who love equity and its long delays simply on account of the 
iniquity of its costs—if there be such miscreants as these 
included among the legal profession, there are, on the other 
hand, the most noble judges of the land comprised among its 
members ; and granting we should estimate the true dignity 
of a vocation by those who are at once the most honorable 
and honored types of it, we must_candidly admit that there 
is no office that sheds so pure and brilliant a glory upon our 
nation, as that filled by the righteous and reproachless band 
of English gentlemen who occupy the judgment-seats of this 
country. For whilst in every other kingdom the judge is 
but little better than a quibbling and one-sided advocate—a 
government hireling, trying his hardest to convict the prisoner 
—the British arbiter weighs, with an exquisitely even hand, 
the conflicting testimony in favor of and against those who 
are arraigned at his tribunal, and with a gracious mercy casts 
into the trembling scale—in cases of indecision—the lingering 
doubt, so as to make the evidence on behalf of the accused 
outweigh that of his accusers. Nor can even the most skep- 
tical believe that it is possible for governments or private 
individuals to tempt our judges to swerve from the strictest 
justice between man and man, by any bribe, however precious, 
or by any worldly honors, however dazzling. Indeed, if 
there be one class in whose iron integrity every Englishman 
has the most steadfast faith—of whose Pilate-like righteous- 
ness he has the profoundest respect, and in the immaculate- 
ness of whose honor he feels a national pride—it is the class 
to whom the high privilege of dispensing justice among us 
has been intrusted, and who constitute at once the chiefs and 
the ornaments of the profession. 
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SELECTIONS FROM THE OLD REPORTERS AND TEXT 
WRITERS. 


It is actionable to call a counsellor ‘‘ a daffy-down-dilly,”' 
if there be an averment that the words signify an ambidexter ; 
or to say of an attorney, that ‘*he hath no more law than 
Master Cheney's bull,”* even although Mr. C. actually have no 
bull; for if that be the case, as Keenimve C. J. observed, 
‘* the scandal is the greater.” And it is quite clear that to say 
that a lawyer has ‘‘no more law than a goose,” is action- 
able ;* and the reporter adds a quere, Whether it be not 
actionable to say a lawyer ‘‘ hath no more law than the man 
in the moon!” 

So also to say to a man, ‘* You enchanted my bull ;”* 
or ‘* Thou art a witch,” or that a person ‘‘ bewitched my 
husband to death,”® is clearly actionable. Quare, Whether 
it be not also actionable to say to or of a young lady, ‘* You 
enchanted me,” or ‘* She enchanted me,” or, as the case may 
be, ‘* She enchanted my brother, my dog,” &c., or ‘* She’s a 
bewitching creature,” or to put the exact point, ‘‘ She’s quite 
bewitched poor Tom.” 

On the other hand, you may say if you please of another, 
‘* That he is a great rogue, and deserves to be hanged as well 
as G. who was hanged at Newgate ;” because this is a mere 
expression of opinion ; and perhaps you might think that G. 
did not deserve hanging.’ So also you may say of any Mr. 
Smith, that you know, ‘‘ Mr. Smith struck his cook on the 
head with a cleaver, and cleaved his head ; the one lay on the 
one side, and the other on the other ;” because it is only to be 
inferred that thereby the cook of Mr. Smith died, and this in 
the reported case was not averred.’ A fortiori, you may say, 
‘¢ Mr. Smith threw his wife into the Thames, and she never 
came up again;” or ‘‘ Mr. Smith cut off Tom’s head, and 
walked with it to Worcester ;” because this is all inference ; 
and his cook, wife, or Tom, as the case may be, for all that 
the court knows, may be still alive. 


Swinburne, part 4, sect. 6, art. 2, mentions a bequest of a 
legacy to a person, on condition of his drinking up all the 





11 Rol, Ab. 55. 5 Cro. Eliz. 312. 
2 Sid. 327; 8S. C. 2 Keb. 202. 6 T. Jones, 157. 
8 Sid. 127. 7 Cro. Jac. 181. 


4 Sid. 424, 
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water in the sea; and it was held, that, as this condition could 
not be performed, it was void. The condition to go to Rome in 
a day, which Blackstone mentions in his Commentaries as 
void, as impossible to be performed, may soon, perhaps, cease 
to be so, and consequently become good, since railroads are 
introduced upon the Continent. 


In 1 Rol. Ab. 45, it appears that in the country, when 
men passed cattle, it is usual to say, ‘‘ God bless them!” 
otherwise they are taken for witches. 


By the old law of England, if a man married a woman that 
was a Jew, or a Christian woman married with a Jew, it was 
felony, and the party so offending was to be burnt alive.’ It 
has been doubted whether an idiot can contract matrimony. 
In Styles v. West, 3 Jac. K. B., it was adjudged that an idiot 
might consent to marriage and have legitimate issue. And 
Lord Coke has said that an idiot shall be endowed.’ ‘ But 
particularly,” says Shepherd, ‘if he have so much knowledge 
that he can read or learn to read by instruction and information 
of others, or can measure an ell of cloth, or name the days of 
the week, or beget a child son or daughter, or such like, 
whereby it may appear that he has some light of reason, then 
he is no idiot naturally.” * 


A writ was ad respondendum J. S. et Fidei Uxori ejus. 
The defendant pleaded in abatement of the writ, because the 
name of the wife was Faith in English, and pretended it 
should be Fidi. Rhodes said he knew a wife who was called 
Troth, and named Trothia in Latin, and well; and the writ 
was adjudged good in the former case.’ } 


A. gives B. such a stroke as befells him to the ground. 
B. draws his knife and holds it up for his own defence. A. 
in haste to fall upon B. to kill him, falls upon B.’s knife, 
whereby he is wounded to death; he is felo de se, for B. did 
nothing but what was lawful in his own defence.’ So if a 





13 Inst. 89; and see Fleta, lib. 1, c. 35. 
2 Shep. Gr. Abr. tit. Ideot. 1 Sid. 112. 
3 Co. Litt. 187. 

* See Termes de la Ley. 

5 Goldsb. fol. 86. 

6 3 Inst. 54. 
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gun be discharged with a murderous intent at J. S., and the 
piece break and strike into the eye of him that dischargeth it, 
and killeth him, he is felo de se ; and yet his intention was not 
to hurt himself. If one persuade another to kill himself, and 
is present when he doth so, he is a murderer: but quere, if 
A. lay impoisoned fruit for a stranger, and his father or 
mother come and eat it, whether this is not petty treason, 
because it is not crimen paris gradus.' 


If J. S. counsel or command one to kill a man, and he kill 
another, or to burn one man’s house, and he burn another’s, 
or to steal a horse, and he steal a cow, or to steal a black 
horse, and he steal a white one, or to steal a goldsmith’s plate 
from him going to such a fair, and he go to his shop in Cheap- 
side, and rob him there, and break open his house to do it,— 
in these cases the counsellor shall not be accessary, because 
this is another felony.? But if one command a felony, and it 
be dene in another fashion, time, or place only, than it was 
commanded, he may be accessary to it. As if one bid 
another to rob J. D. on Shooter’s-hill, and he does it on Gad’s- 
hill, or to rob him one day, and he does it another day, or 
to do it himself, and he does it by another, or to kill him by 
one poison, and he does it by a sword,—in all these cases he 
shall be accessary.* If one counsel a woman to murder the 
child in her body, and after the child is born alive, and then 
murders it in the absence of him that gave her the counsel, 
in this case he is an accessary.* 


If B. have a right of entry into his house, he ought to have 
a common entrance at the usual door, and shall not be put to 
enter at a hole, a back-door, or a chimney ; and if they leave 
the common door open and make a ditch, so that B. cannot 
enter without skipping, the condition is broken. So if I am 
obliged to suffer J. 8. to have a way over my land, and when 
I see him coming, I take him by the sleeve and say to him, 
**Come not there; for if you do, I will pull you by the 
ears,” the condition is broken.® 


If a legacy be given to a child unborn in the womb, and 
the birth prove monstrous, i.e. very contrary to the common 
1 See Bac. Elem. 59, 60. * Dy. 185; Plowd. 475. 


2 Plowd. 475. 5 Latch, 47. 
3 Plowd. 475; and see Stamf. 1. 45. 
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form and shape of mankind, as with a crow’s-beak instead of 
a nose, or with the face of an ass instead of a better, in such 
an ill favored case, the legacy is void. Otherwise, if it is 
born only with some of the less principal members imperfect 
or supernumerary, as with half a thumb, or two thumbs, or 
six fingers oa a hand, or the like; but if the birth (not acci- 
dentally) be imperfect as to its integrals, or defective as to its 
more noble and principal parts and members, as but with one 
eye, or one hand, although the creature hath life, the legacy 
hath none; for albeit an amplification of the natural form 
shall not prejudice, yet a mutilation thereof will.— Note, this 
extends not to hemaphrodites, who are not excluded a single 
capacity ; for that sex which most prevails with them in nature 
shall likewise prevail in law, as to the legacy bequeathed.’ 


One Becher, a gentleman of the Middle Temple, was re- 
turned in an attaint ; and before the return of the pannel he 
became a minister of the church ; and at the day of the return 
he appeared and prayed to be discharged, according to the 
privilege of those of the ministry. But the court allowed 
not of his prayer, because he was a layman at the time of his 
pannel made ; and so he was sworn.’ 


One Howel Gwin was convicted of forging a deed, by 
putting a dead man’s hand to it, and condemned to 100/. fine, 
and to stand in the pillory two hours before the hall door.— 
Memorandum, he cut off a dead man’s hand, and put a paper 
and a seal into it, and so signed, sealed, and delivered the 
deed with the dead hand, and swore that he saw the deed 
sealed and delivered.® 


A man and his wife had lived a long time together ; and 
the man having at length spent his substance, and living in 
great necessity, said to his wife that he was now weary of his 
life, and that he would kill himself: the wife said that she 
would die with him ; whereupon he prayed her that she would 
go and buy some ratsbane, and they would drink it together ; 
which she accordingly did, and she put it into drink, and they 
both drank of it. The husband died; but the woman took 
salad oil, which made her vomit, and recovered. Quere, if 
murder in the wife.‘ 





1 Orphan’s Legacy, 475. 3 Styles, 362. 
2 Becher’s case, 4 Leon. 90. 4 Moor. 754. 
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A horse whereon a man is riding, cannot be distrained for 
rent. But C. J. Keexre was of opinion that such a horse 
may be distrained damage feasant, and that he shall be led 
to the pound with his rider upon him.’ 


Clobor’s wife complained against him in the Spiritual Court, 
causa sevitie, for that he gave her a box on the ear, and spate 
in her face, and whirled her about, and called her damn’d 
whore. This was not by libel, but verbal accusation, reduced 
after to writing. The husband denied it; but the court 
ordered him to give her four pounds every week, pro expensis 
litis, and alimony; whereupon he moved for a prohibition, 
suggesting that he chastised his wife for a reasonable cause, 
as by the law of the land he well might; after which she 
went from him; and that they were reconciled again, which 
took away the former sevitia as reconciliation after elope- 
ment. Ricwarpson C. J. said, that they could not examine 
what was cruelty and what not. But without doubt the 
matter alleged is cruelty, for spitting in the face was pun- 
ishable by the Star Chamber; but if Clobor had justified, 
and set forth a provocation by the wife to give her reason- 
able castigation, that would be\some color for a prohibition.* 
And see Agar’s case,’ where it seems to have been held, that 
a husband has a right to beat his wife, and call her any name 


he pleases. 


A man may justify the battery of another in defence of his 
wife, for she is his chattel. * 


If a man assault me, I am not bound to attend until he 
strikes, but I may lay on before in my own defence; for it 
may be I shall come too late afterwards.° 


In one case a man may choose his father; it is this: if a 
man has a wife, and dies, and within a very short time after 
the wife marries again, and within nine months hath a child, 
so as it may be the child of the one or the other; some have 
said, that in this case a child may choose his father. Quia in 
hoc casa filiatio non potest probari ; for avoiding of which ques- 
tion and other inconveniences, the law before the conquest 





11 Sid. 440. 4 2 Roll. 546. 
2 Hetley, 149, 150. 52H. 4, 8, per Cur. 
3 2 Brownl. 36. ‘ 
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was, sit omnis vidua sine marito duodecim mensibus et si marita- 
verit, perdat dotem.' 


A man may plead not guilty, yet tell no lye; for by the 
law no man is bound to accuse himself; so that when I say 
not guilty, the meaning is as if I should say, by way of para- 
phrase, I am not so guilty as to tell you; if you will bring 
me to a tryal and have me punished for what you lay to my 
charge, prove it against me.” 


A, says to B., ‘* One of us is perjured.” B. says to A., 
‘*TIt is not I.” And A. says, ‘I am sure it is not 1.” B. 
shall have an action for these words, for the subsequent words 
show apparently that he intends him.* 


Justice TwIspDEN said, he remembered a shoemaker brought 
an action against one, for saying he was a cobbler ; aad though 
a cobbler be a trade of itself, yet it was held the action lay in 
Chief Justice GLYN’s time.* 


When an execution is lawfully begun, or hath a legal com- 
mencement. This diversity was taken and agreed for law in 
Sir William Fish’s case. Sir William was looking out of his 
window, and the sheriff, per fenestram, delivered to him a 
capias ad satisfac. to take the said Fish and apprehend him ; 
and Fish escaped from him, and the sheriff broke the door of 
his house, maintenant, and re-took him; and adjudged law- 
ful, because there was a lawful beginning of the execution 
before, which was presently pursued.° 


A sheriff cannot, upon private process, rush into a house, 
which by craft, as knocking at the door, &c., he procured to 
be opened unto him, and then the first entry was held unlaw- 
ful; for the opening of the door was occasioned by craft, and 
then used to the violence intended.° 


If one shall, the second time, use any conjuration or witch- 
craft to provoke love in a maid, this will be felony.” 





1 Co. Litt. 8, a. 5 Palmer, 53. 
2 Selden. 6 Hob. fol. 62. 
3 Coe v. Chambers, 1 Roll. 75. 71 Jac. cap. 12. 


41 Mod. fol. 19. - 
VOL, XXIV, NO. XII. 80 
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A man entered into a condition not to sell his wife’s apparel ; 
and held a good bond, though it was moved to be against law, 
and contrary to the liberty of a husband, so to oblige him- 
self; but Coxe held it clearly good; as if one should oblige 
himself to a stranger, to pay to his wife yearly 20/.; this 
without question is good.' 


An adulterer takes away another man’s wife, and puts her 
in new clothes: the husband may take the wife with her 
clothes ; for it is as it were a gift of the said apparel unto 
her. Besides, the more worthy thing draws to it things of 
less worthiness ; as a base mine, where there is ore, shall be 
the King’s, for the worthiness of the ore.? 


A wife cannot feloniously take her husband’s goods ; and 
though she so take ’em, and deliver ’em to a stranger, yet no 
felony in'the stranger. And if a feme covert say of J. S., 
he stole my plate out of my chamber, although she may not 
have plate of her own, yet because in common speech ’tis well 
known that the wife accounts her husband’s goods her goods, 
the words are actionable.’ Yet for all this she cannot dispose 
of her husband’s goods; and therefore ‘twas adjudged, in 
Stephen's case, that where a wife played at cards, and lost 40/. 
of her husband’s money, that the husband should recover it 
again in trover against the gamester.* Quere, what remedy 
has the gamester if he loses to the wife? Or will the law 
construe it a gift of the money to her, &c. ? 


"Twas moved to quash an indictment of forcible entry, 
because the addition of the parties was in English sail-weaver, 
confectioner, &e.: but the court overruled it ; for many per- 
sons have been hanged that have had no other addition in their 
indictment. Note, it is the constant practice to put them in 
English in indictments.° 


If I make J. S. my attorney, and he (the warrant of attor- 
ney still continuing) is made a knight, yet the warrant of 


1 Smart v. Watson, 1 Roll. Rep. 334. 

2 Finch’s Law, 22, 23. And see Cro. Car. 344. 
3 Cro, Car. 52. 

41 Sid. 122; 1 Keb. 340. 
5 Rex v. March, 1 Sid. 101. 
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attorney is not determined, though the word knight, which is 
now part of his name, be not in it.’ 


Libel for calling a man a knave: prohibition lies, because 
in the time of Henry VI. knave was a good addition.” 


It was resolved by the court, that negroes are by usage 
tanquam bona, and shall go to the administrator, until they 
become Christians, and thereby they are infranchised. This 
was upon a special verdict in an action of trover; the jury 
finding that negroes are usually bought and sold in India.* 


So trover lies for monkeys, because they are merchandize, 
and valuable, without showing they are tame or reclaimed.‘ 


In the time of popery here, if a stranger had taken my 
goods and offered them to an image in a consecrated ground, 
this had made as good exchange of the property of my goods 
as if I had sold them in market overt; but if I found the 
goods after in the wrong-doer’s possession, I might take them 
again.° 


If the wife of an attorney of the King’s Bench be arrested, 
she ought not to claim the privilege of that court, not to put 
in bail to the action, as her husband may ; but he must put in 
bail for her, and for want thereof she shall go to prison.® 


A writ of conspiracy for indicting one for felony, does not 
lie but against two persons at the least; therefore you shall 
not have such a writ against husband and wife, because they 
are but one person, and one cannot be said to conspire with 
himself.’ 


One said of a justice of the peace, ‘‘ He is a logger-headed, 
a slouch-headed, and a bursen-bellied hound.” This is no 
cause of indictment before justices of the peace in their ses- 
sions, partly for want of jurisdiction, and partly because the 
words are not actionable. This was assigned for error after 
judgment.*® 





1 Owen, 31. 534 H. 6; 10 Co. 91. 
2 Week’s case, Latch, 156; 1 Sid. 149. 6 Stiles, Prac. Reg. 446. 
8 Butts v. Penny, 3 Keb. 785. 7F. N. B. 116 K. 


#2 Cro. Car. 262. 8 1 Keb, 629. 
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Justice DopRIDGE says, it has been wittily observed, that 
all words which end in ‘* ment” shall be taken and expounded 
according: to the intent; as parliament, testament, arbitra- 
ment, &c.! 


It has been held that Sain John and Saint John are several 
names: so are Elizabeth and Isabel; so Margaret, Marget, 
and Margerie; so Gillian and Julian; so Agneis and Anne ; 
so cousin and cozen ; so Edmund and Edward ; so Randulphvs 
and Randal; so Randulphus and Randolphus; and so Ran- 
dolph and Ranulph.? So also Miles and Mils are not one 
name.’ But Piers and Peter are one name.* So Saunder 
and Alexander; so Garret, Gerrard, and Gerald.’ So Joan 
and Jean.® So Jacob and Jaacob.? And James and Jacob 
are several names; yet Jacobus is Latin for both, and will 
serve for either of them. 


Cooper brought an action upon the case against Witham 
and his wife, for that the wife maliciously intending to marry 
him, did often affirm that she was sole and unmarried, and 
importuned et strenue requisivit the plaintiff to marry her; to 
which affirmation he gave credit, and married her, when in 
facto she was wife to the defendant ; so that the plaintiff was 
much troubled in mind, and put to great charges, and much 
damnified in his reputation. He had a verdict, but no judg- 
ment; for by Twispen J. the action lies not, because the 
thing here done is felony : no more than if a servant be killed, 
the master cannot have an action per quod servitium amisit, 
quod curia concessit.® 


One Carey brought an action of trespass quare vi et armis 
against Stevens, for casting wine upon his velvet doublet ; 
and well brought, though he might have had an action on the 


case.” 





1 Latch, 41, 42. 

2 See Anderson, 211, 212. 2 Cro. 425, 558. 2 Roll. 135. 
3 Stiles, 389. 

# 2 Cro, 425. 

52 Roll. 135. 

6 2 Cro. 425. 

71 Mod. 107. 3 Keb. 284. 

8 2 Roll. 136. 

® 1 Sid. 375, e 

Noy, 48. 
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In Fox’s Book of Martyrs, there is a story of one Green- 
wood, who lived in Suffolk, that he had perjured himself be- 
fore the Bishop of Norwich, in testifying against. a martyr 
who was burned in Queen Mary’s time: and had therefore 
afterwards, by the judgment of God, his bowels rotted in 
him, and so died. But it seems this story was utterly false 
of Greenwood, who after the printing of the Book of Martyrs 
was living in the same parish. It happened after, that one 
Booth, a parson, was presented to the living of that parish 
where this Greenwood dwelt : and some time after, in one of 
his sermons, happened to inveigh severely against the sin of 
perjury, and cited the passage out of Fox, that Greenwood 
was a perjured person, and was killed by the hand of God: 
whereas in truth he was present at the sermon ; and therefore 
brought an action on the case for calling him a perjured per- 
son: and the defendant pleaded not guilty; and Wray C. J. 
laid it down, that being delivered but as a story, and not with 
any malice or intention to slander any, he was not guilty of 
the words maliciously." 


John Walter, Knight, Lord Chief Baron, a profound 
learned man, and of great integrity and courage, being Lord 
Chief Baron by patent Primo Caroli quamdiu se bene gesserit, 
fell into the King’s displeasure, and being commanded to forbear 
the exercising of his judicial place in court, never did exer- 
cise it from the beginning of Michaelmas Term quinti Caroli, 
until he died, viz., the 18th of November, 1630. But be- 
cause he had that office quamdiu se bene gesserit, he would 
not leave his place, nor surrender his patent without a scire 
facias to show what cause there was to determine or forfeit 
it, so that he continued Chief Baron until the day of his 
death.” 


Jacob Hale, the famous rope-dancer, had erected a stage in 
Lincoln’s Inn Fields ; but upon petition of the inhabitants, 
there was an inhibition from Whitehall. And upon complaint 
to the judges that he had erected one at Charing Cross, he 
was sent for into court, and the Chief Justice told him he 
understood it was a nuisance to the parish; and some of the 
inhabitants being in court, said it occasioned broils and fight- 
ings, and drew so many rogues to that place that they lost 





12 Cro. 91; 1 Roll. 87. « 2 Cro, Car. 203. 
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things out of their shops every afternoon. Hales said, that 
in 8 Car. 1, Noy prayed a writ to prohibit a bowling-alley 
erected near St. Dunstan’s Church, and had it.' 


One Cox, was confined ad curiam visus, Franc. plegii et 
baronis, because he put on his hat in the presence and in 
contempt of the Court of the Lord, and said, ‘* he cared not 


what he could do,” and hindered the business of the court 
inciviliter se gerens.* 





CASE LAW. 


THE most rigid Conservative who ever anathematized re- 
form in Church and State would scarcely venture to maintain 
that our present materials for legal research are perfect, or 
that the study of law is free from many an awkward hitch 
and serious inconvenience. Apart from the perplexity caused 
by the confused state of our statute book, an evil which we 
have alluded to before, and shall no doubt have occasion to 
discuss again, there exists a difficulty of equal magnitude in 
the vast mass of reported cases from which the lawyer has to 
seek out such points as arise from time to time in the course 
of professional practice. We have heard that the study of 
the Sanscrit language was held by the native pundits of the 
Indian peninsula to be a task involving the labor of a life- 
time ; that its recondite grammar was spread out into volumes 
sufficient to furnish the shelves of a moderate library; and 
that great was the scandal when English, French, and Ger- 
man scholars gathered the disjointed fragments together, and 
ruthlessly compressed them into the narrow limits of an octavo 
volume. There was some excuse, perhaps, for the feeling of 
indignation thus excited, for Sanscrit was an obsolete language 
existing only in the traditions of the learned, and its study 
had no bearing on the practical interests of society, or the 
daily pursuits of life. This cannot be said of law; yet in 
the brightest days of our civilization we have allowed that 
science to be oppressed with the same incubus which in the 





1 1 Mod. 76; and see 2 Keb. 846 
21 Keb. 451 and 465. 
3 From the Solicitor’s Journal and Reporter, vol. x. p. 792. 
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case of a mere dilettante study our linguists have labored suc- 
cessfully to remove. It is to the last few years that we owe 
that vast ‘‘ plague of reports,” which threatens to reduce 
legal study from a science to a mere mechanism, and to place 
the decisions of our courts on a level with the casuistical 
lucubrations of medieval philosophers. Apart from the 
seléctions of cases contained in legal periodicals, there are no 
less than 1100 volumes of authorized reports, of which only 
150 existed a century ago. It were well if we could look 
upon these figures as an ultimate limit; but it is only too 
evident that in a few years the number will be doubled; as 
fresh cases are accumulating at the rate of 2250 per annum, 
adding yearly to the legal library no less than twenty-seven 
or thirty volumes. 

The disastrous result of such an oppressive increase of 
reported decisions may be readily anticipated ; indeed, it is 
amply foreshadowed by the facts of our daily experience. 
The time of a lawyer is far too much taken up with the search 
for particular points, sometimes of the most minute descrip- 
tion. He dares not relax from this semi-mechanical labor, 
lest, when he thinks he has grasped a principle, it should sud- 
denly be torn from his grasp by a ‘* case in point” which the 
court may deem it necessary to follow. We grieve that it 
should be said of our modern lawyer that he is always ferret- 
ing out trifles, that he founds his arguments on petty distinc- 
tions and casts off general principles as practically useless, 
that he throws each train of thought off his mind in sheer 
weariness as soon as his point is elicited, and seldom acquires 
. general grasp of the subject, that he is rather like a local 
pilot who studies the headlands of one particular coast than 
an experienced navigator who knows the front and profile of 
every sea-board. But as time goes on matters will become 
worse and worse; the courts will become more and more 
case-ridden, and the minute shades of distinction will be in- 
finitesimally subdivided; the reports will be multiplied in 
increasing ratio by the very action of the system which their 
present inordinate bulk is introducing and fostering ; and the 
trained practitioner will at last be almost as much at a loss to 
find the point he requires as an embryo student who is turned 
loose for the first time to seek his coveted nugget amid the 
chaotic masses of a legal library. It is time that lawyers 
should lay their heads together to find the best means of 
obviating so inconvenient a result ; for the public opinion of 
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England, though long enduring, is a formidable assailant when 
thoroughly aroused, and if reform does not originate with the 
profession itself, hostility will sooner or later act with chilling 
effect from without. 

There are many objections to codification, which we need 
not here detail at length, since they are, at any rate among 
lawyers, pretty generally recognized and understood. We 
may remark, however, that the results of the experiment as 
tried in France, are by no means encouraging, as the mass of 
commentaries, decrees, modifications and explanations, g orafted 
on the Code Napoleon, bids fair to render it one ‘of the most 
cumbrous systems of legislature in existence. We should 
look, too, with distrust on any attempt to paralyze the discre- 
tion of our really excellent judges, or any sweeping measure 
of reform which would cast away forever the accumulated 
wisdom of ages. There are no such obstacles, however, to 
digesting the reports and weeding out all useless and obsolete 
matter ; and there could be little difficulty in making regula- 
tions with a view to curb their luxuriance for the future. It 
is the opinion of an able writer in the papers of the Juridical 
Society,' that a mixed committee of twenty men could accom- 
plish the work of digesting the reports in less than eight years, 
and could give to “the world in a hundred volumes such a 
compendium as every practical lawyer endeavors to form in 
shadowy outline by his own unassisted study. The digest, 
when once made, should alone be admitted for purposes of 
citation, and it should be continued by responsible officers 
appointed to keep an authentic record of all important 
decisions. 

We entertain some doubt whether the digest could be pre- 
pared in so short a time or confined within so limited a compass 
as the writer in question anticipates. We cannot forget that 
White and Tudor’s Leading Cases, a work which is in fact a 
digest of cases on certain outlying points of equity, forms two 
volumes of a much larger bulk than that of ordinary reports ; 
and we doubt whether any reporters, official or non-official, 
would record the cases with the brevity which is attained in 
the very useful work in question. We cannot, however, feel 
insensible to the imperative necessity of confining our legal lore 
within a reasonable compass. The paper above alluded to is 
perhaps a little too sanguine, but it is useful as advocating the 





1 Vol ii. paper xxix. By George Sweet, Esq. 
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only feasible method of escaping from a difficulty, and as 
offering many practical and useful suggestions as to the 
means by which so desirable a measure of reform may be 
carried out.' 


COMYNS’ DIGEST. 


First edition, fol. 5 vols. 1762-7, and continuation. 
1776, fol. 1 vol. 

Second edition. 1781, fol. 5 vols. 

Third edition, by S. Kyd. 1792, royal 8vo. 6 vols. 

Fourth edition, by S. Rose. 1800, royal 8vo. 6 vols. 

Fifth edition, by Anthony Hammond. 1822, royal 8vo. 
8 vols.” 

This incomparable Digest has long been held in the highest 
estimation, not only for the extraordinary accuracy of its legal 
positions, but for its masterly distribution of the various heads 
of the law. It is constantly cited as direct authority. Being 
founded on an entirely new and comprehensive system of 
arrangement, and framed upon an accurate, profound, and 
scientific distribution of the several parts of English jurispru- 
dence, this Digest is esteemed the most perfect model of an 
abridgment of the English law. ‘‘ It is the best Digest ex- 
tant upon the entire body of the law,” says Chancellor Kent. 
‘* The best book of reference,” observes the editor of Wynne’s 
Eunomus, ‘‘ is Comyns’ Digest.” 

The title ‘* Pleader” seems to have been the author’s favorite. 
‘¢ Presenting under this title,” says Mr. Sergeant Stephen in 
the preface to the first edition of his elegant Treatise on the 
Principles of Pleading, ‘‘ a more systematic compilation than 
had previously appeared ; comprising the substance not only 
of the authorities collected in the Doctrina Placitandi, but 
also of the cases subsequently decided, and reducing the 
whole under different heads, upon a plan peculiarly scientific 





1 See Warren’s Law Studies, pp. 844-846, 2d ed. 

2 This edition was reprinted with the additions of the principal American 
Decisions, by Thomas Day. New York and Philadelphia. 1824-1826. 
8vo. 8 vols. 

3 See per Lord Kenyon C. J. in Pasley v. Freeman, 3 T. R. 64 (1789); 
and in Milner v. Miles, in the same volume, p. 631 (1790); and Best C. J. 
in Hudson v. Revett, 5 Bing. 388 (1829). 
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and masterly.” And it may be here remarked that this title, 
notwithstanding the introduction, by recent legislation, of the 
absurdities called ‘* codes,” ‘‘ systems of pleading,” &c.," is 
as useful to a pleader to-day as it was when it was written. 
And the same remark applies to another great text-book of 
the law, which, according to Lord CAMPBELL, ‘‘ contains the 

whole of the common law of England,”—Williams’ Edition | 
of Saunders’ Reports. 

‘*He is the most fortunate jurist,” said Judge Srory, 
‘*who possesses the earliest edition of the work.” This edition 
was printed on excellent paper, with a large type, and it 
stands unrivalled for the accuracy and beauty with which it 
came from the press,—a fit dress for this noble monument of ) 
the Lord Chief Baron’s prodigious learning. Of the later 
editions of this work, the eminent jurist above quoted says :? 


“ Of the later editions, in octavo, we can say little by way of commenda- 
tion. They have the gross fault of a total departure from the style, brevity, 
accuracy, and simplicity of Comyns; a departure which is utterly without 
apology 5 as it exhibits, on the part of the editor, either an incapacity for , 
the task, or an indifference to the manner of executing it. If, indeed, other 
authors have suffered from the posthumous publication of their unfinished 
works, it has been the hard fate of Comyns to have the symmetry and ex- ) 
cellence of his work essentially impaired by the unmerciful interpolations of 
his later editors. Without any regard to the dependencies of the original ‘ 
text, or the sequence of principles and illustrations, they have thrust in be- 
tween the different paragraphs their new matter, in a crude state, and often 
so little sifted, that it isa mere copy of the marginal abstracts of the later 
reports. The consequence is, that passages, which are connected in sense 
in the original text, are often separated by these misshapen adjuncts ; and 
sometimes a half page is to be run over by the reader, before he can gather 
up the disjecta membra, the scattered fragments, of the author. 

“In the art of bookmaking, there is scarcely anything more reprehensible 
than this practice, by which an author, singularly clear, exact, and methodi- 
cal, is presented in the habiliments of a slovenly a man. ‘The 
only rational course to be pursued, in any new edition of Comyns, would be 
to leave the text untouched, with all the authority belonging to it from the 
author’s venerable character; and, by supplementary volumes, drawn up in 
the same method, to add the new matter, which has accumulated from the 
litigation of later times. The good example of the editors of the Supple- 
ment, in 1776, seems, however, to have suited ill with the notions of our 
age ; and, from the rage for innovation, or from the pitiful prevalence of a 
bookselling interest, every successive edition, instead of being of a higher 
value, has constantly diminished the real utility of the work. Mr. Kyd’s 
edition has the negative merit of having done but little injury; Mr. Rose's, 
in 1800, has interwoven a miserable patchwork ; and Me. ammond’s, in 





' The appropriate title of a statute of this description would be, “ An Act 
to encourage ignorance in the legal profession.” 
2 Story’s Miscellaneous Writings, pp. 391-393, ed. 1852. 
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1824, has even less merit, containing the substance of his indexes to the 
common law and chancery reports, thrown together with a strange neglect 
of the symmetry of the original work. Indeed, this last edition deserves 
the severe rebuke of the profession, as its main object seems to be to swell 
the work to ten ponderous volumes. If the new matter had been properly 
abridged, and reduced to simple principles and brief illustrations, in the 
manner of Comyns, it might easily have been compressed into two supple- 
mentary volumes, But the last Supplement equals the original in size, and 
wants every excellence that characterizes it.” 


It is matter of the deepest regret that the profession should 
be compelled, by reason of the scarcity of the best edition, to 
read an author who states the law with characteristic lucidity 
of language, and at the same time with severe conciseness 
and accuracy, in editions remarkable for nothing but the 
entire absence of those qualities. The labors of the subse- 
quent editors bear the same relation to the great original of 
Lord Chief Baron Comyns in its design and beauty of finish, 
that a well constructed Indian wigwam, for architectural 
beauty, bears to the Parthenon. We have long been im- 
patient of this insufferable nuisance. To quote again from 
Judge Story: ‘* We hope to live long enough to see Comyns 
rescued from the hands of such editors, and restored to his 
just value, by an edition worthy of his labors.” 


AMERICAN DECISIONS, 


District Court OF THE UNITED STaTEs. 
District of Massachusetts. — (IN ApDMIRALTY.) 
O’NEIL v. SEARS. 

Collision in Harbor—City Ordinance respecting Harbor—Regu- 

lations of Harbor-Master — Anchor-Watch— Both Vessels in 

‘ault— Damages and Costs divided. 

This was a libel in personam against the respondent as 
owner of the yacht Actaea in a cause of collision. 

The material facts are set forth in the opinion of the court. 

SpracuE J.—The collision took place between two 
schooners in the harbor of Boston, on a fair day, a whole- 
sail breeze blowing. The inference is that one or both the 














732 American Decisions. 


vessels must have been in fault, because on such a day, and 
in such weather, a collision ought not to take place. 

I shall first consider whether the libellant was in fault. 
His vessel, the January, was lying at anchor in Fore Point 
Channel. The Actaea was getting under way, and in doing 
so ran foul of the January. 

It is insisted that the January was in fault in two particu- 
lars: first, in being anchored in an improper place, and 
second, in having no anchor-watch. These facts are estab- 
lished by the evidence. An ordinance of the city of Boston 
provides that all vessels at anchor in the harbor of Boston 
shall keep an anchor-watch at all times. Another ordinance 
of the city authorizes the appointment of a harbor-master, 
and provides among other things that he shall have authority 
‘* so to regulate the anchorage of vessels, that as far as may 
be practicable, ferry boats may pass unobstructed, and the 
channels shall be kept clear, from the wharves to Castle 
Island.” Among the regulations adopted by the harbor- 
master, is one providing that no vessels shall anchor in Fore 
Point Channel. The January in this case was anchored in 
this channel, and is therefore prima facie in the wrong. In 
the case of the James Gray, 21 How. 184, it seems to have 
been held that a vessel remaining at anchor in a place longer 
than allowed by a city ordinance can still recover for injury 
done to her while there, the custom being to allow vessels to 
remain there when the thoroughfare was not overcrowded. 
I do not rest my decision, however, upon the fact of the 
January being anchored in an improper place, and express 
no opinion upon it. But as the vessel was in a place where 
vessels were constantly passing, and as there is an express 
regulation requiring all vessels at anchor to have an anchor- 
watch, the January was in fault in not having one; and 
more especially so as it is in proof that if a person had been 
on board the January, the collision would not have happened. 
The immediate cause of the collision was the bowsprit of the 
Actaea catching in the topinglift of the January, and this 
caused her to swing, and then the bobstay struck the rail of 
the January. It is proved that if a person had been on the 
deck of the January, the collision might have been avoided 
in three different ways: Ist, by veering the vessel by her 
rudder; 2d, by letting go the main sheet, and shoving the 
main boom over; and 3d, by putting out an oar or boat- 
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hook, and pushing the Actaea off. I therefore consider the 
January in fault in not having a proper watch on board. 

The next question is, was the Actaea also in fault. The 
evidence shows that the Actaea came to anchor on the flats 
near Fore Point Channel, and remained there two days ; that 
on the morning of the last day the January came in and 
anchored one hundred feet from her a little to windward. 
There were other vessels anchored ahead of the Actaea, and 
so near that she could not get under way in the usual manner 
without running into them. After consultation, it was de- 
termined to hoist the jib, haul it to windward, and swing her 
round on her heel. In doing this the collision occurred. It 
is insisted that this method of getting under way was an im- 
proper one. The evidence shows that it is not the usual 
way, but I am satisfied that if the vessel had the right to get 
under way at all, this was the most judicious way of doing it. 
I am not prepared to say she had not the right to get under 
way at all; but considering that she was getting under way 
in an unusual manner, and there being danger of a collision, 
it was the duty of the respondent to adopt all means in his 
power to prevent a collision. According to the testimony 
introduced by the respondent, if there had been a man on the 
deck of the January, the collision would not have happened. 
It was the duty of the respondent to have hailed the January 
or to have sent a boat off to her, and if either of these things 
had been done, the collision would not have happened. It is 
said the respondent had a right to presume that there was an 
anchor-watch on board the January. This is very well in 
theory ; but as he knew there was no anchor-watch, he can- 
not excuse his not hailing by saying that there ought to have 
been one. I consider both vessels to have been in fault, and 
the damage done to both is to be added together and divided 
between the two. The costs also are to be divided. 

C. G. Thomas, for libellant. 

John A. Loring, for respondent. 
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Supreme Judicial Court of Massachusetts. 


In the first volume of ‘‘ The United States Review,” De- 
cember, 1826, pp. 225-227, there is a notice of Angell’s 
Treatise on the Right of Property in Tide Waters; and our 
attention has been directed to the following passage in that 
notice : — 

‘*It is said by Mr. Angell, in the fifth chapter, that no 
writer has discussed the question, whether sea-weed thrown 
upon the shore belongs, by the common law, to the owner of 
the land. And a passage is cited from Lord Hale, which 
indicates his opinion that the public is, prima facie, entitled 
to it. But Mr. Angell gives very satisfactory reasons for a 
contrary doctrine, and cites also a decision of the Supreme 
Court of New York, Emans v. Turnbull, 2 Johns. 313 
(1807), where it was held that the property of sea-weed vests 
in the owner of the adjoining land. The Supreme Court of 
Massachusetts made a similar decision in 1821, in a case 
(which, most unfortunately, is not reported)' between The 
Proprietors of the Flat Grounds in Cohasset Little Harbor and 
Tower. That was a very strong case in favor of the right of 
the owner of the land, inasmuch as the legislature had under- 
taken to confer upon the plaintiffs the right of taking all the 
sea-manure from the defendant’s beach.” 

A very recent examination of the record, in Norfolk county, 
of the case above referred to, enables us to give an authentic 
report of it. 


PROPRIETORS OF THE FLATS IN THE LitTLE HARBOR OF 
Conasset v. Levi Tower. 


Norfolk, February Term, 1821. 


Sea-weed which is thrown upon a beach belongs to the owner of the 
beach. 

A statute granting to a corporation such sea-weed is unconstitutional and 
void, 

This was an action of trover, charging the conversion, by 
the defendant, of five hundred tons of sea manure belonging 
to the plaintiffs, and was submitted to the court on an agreed 
statement of facts. This statement contained various matters 


1 Forty-one years is rather longer than the Massachusetts decisions have 
been delayed, when published at all. 
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which were immaterial to the decision. The material facts 
were as follows :— 

That the plaintiffs were a corporation ‘‘ for the pur- 
poses and with the powers contained and described in the 
several acts of the legislature,” mentioned in said agreed 
statement. First. —An act passed in 1758 (Perpetual Laws, 
p- 379), entitled «* An Act for regulating the proprietors 
of the meadow and flat ground within the cove called the 
Little Harbor in the township of Hingham,” (now Cohasset, ) 
in the preamble of which act it was stated that said pro- 
prietors had, in the year 1740, at a great expense, erected 
a dam at the mouth of said harbor, by means of which the 
same yearly produces a considerable quantity of thatch, but 
that a growing charge arises, from time to time, in keeping 
said dam in repair: wherefore it was enacted that said pro- 
prietors be ‘‘ invested with the same powers and privileges of 
calling and regulating meetings and choosing proper officers, 
as the proprietors of common and undivided lands are in- 
vested with,” &c. Second. —St. 1804, c. 60, in 3 Special 
Laws, 496. Third. —St. 1814, c. 123, in 5 Special Laws, 
53. Fourth. —St. 1819, c. 59, in 5 Special Laws, 328. 
By § 3 of this last statute, the plaintiffs were made a cor- 
poration, by the name in which they have brought this action ; 
and by the third section of that statute it was enacted ‘‘ that 
said corporation be and the same is hereby authorized and 
empowered to take and hold to its own use all such sea- 
manure as may be cast upon the beach, below the dam 
through which the water runs into the sea” 

That the defendant has a legal title to the upland on each 
side of the outlet of Little Harbor, above and below the 
place where the dam was formerly built and where it now 
remains, contiguous and adjoining to the sea, and the shores 
of the former outlet ; of which land the defendant, and those 
under whom he claless, have had peaceable and undisturbed 
possession thereof, and of the shore between high and low 
water mark, until since the passing of the aforesaid statute of 
1819, c. 59: 

That the defendant, on the day mentioned in the plain- 
tiffs’ writ, took and carried away a quantity of sea- 
manure and appropriated it to his own use. The parties 

agreed that if, on the foregoing facts, the plaintiffs were 
entitled to recover, the defendant should be defaulted, and 
damages should be assessed by the court; otherwise, that 
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the plaintiffs should be nonsuit, and the defendant recover 
costs. 

This case was argued at October Term, 1820, by J. Chick- 
ering for the plaintiffs, and by D. Davis, Solicitor-General, 
and S. P. Loud, for the defendant. 

At February Term, 1821, judgment was rendered for the 
defendant for his costs. 


Sea-weed, which is thrown u a beach, belongs to the owner of the 
beach. Phillips v. Rhodes, 7 Met. 322; Emans v. Turnbull, 2 Johns. 313. 
For the construction and effect of a grant of privilege of taking sea-weed, 
see Phillips v. Rhodes, ubi supra. 


RECENT ENGLISH CASES. 


Exchequer Chamber. 
Hotmes v. CLarK. — Feb. 4, 5, 12, 1862. 


Negligence—Master and servant—Personal injury in using dan- 
gerous machinery— Knowingly incurring risk— Factory— Un- 
fenced mill-gearing—7 § 8 Vict. c. 15—19 § 20 Vict. c. 38. 


The plaintiff, an adult male, entered the service of the defendant at a 
time when machinery, by the Factory Acts required to be fenced, and which 
it was the plaintiff’s duty to oil, was fenced. The fencing became broken, 
and he complained of the want of repair to the defendant’s manager, who 

romised that it should be repaired, but it was not, and the plaintiff, know- 
ing of the want of repair, continued to perform his duty of oiling as before, 
and, in so doing, was injured. In an action for negligence, the jury found 
that the injury was caused by the want of proper caution on the part of the 
defendant, and that the plaintiff had used proper care. 

Held (affirming the judgment of the Exchequer), that the plaintiff was 
entitled to recover; that his knowledge at the time when he was injured 
that the machinery was not fenced was not, in point of law, a defence to the 
action. 

Held, by Cocksurn C. J., Byes J., and Keatine J., that the defendant 
was liable a of any statutory duty on his part to fence the ma- 
chinery; that by his negligence in omitting to keep the machinery fenced 
as it was at the time of the contract between the parties, the plaintiff had 
been exposed to risk not within the scope of the danger which both con- 
templated as incidental to the employment; that the knowledge by the 
plaintiff of the want of repair was a fact in the case to be taken into con- 
sideration by the jury in considering the question of contributory negligence 
found in his favor, and not, in point of law, an answer to the action. 

Held, by Byirs J., that the principles laid down in Priestly v. Fowler, 3 
M. & W. 1, relate to the conveniences of domestic life, and ought not to be 
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strained to regulate the rights and liabilities arising from the use of dan- 
gerous machinery; that the owner of such machinery, though not bound to 
warrant its safety and proper condition, is bound to exercise due care that it 
is ina safe and proper condition, and that the degree of care is to be 
estimated by the facts in each case. 

Appeal against a decision of the Exchequer discharging a 
rule to enter a verdict or nonsuit for the defendant, reported 
6 H. & N. 349; 30 L. J. Ex. 135; where the pleadings are 
set out, and 9 W. R. 419. The declaration, framed upon the 
Factory Acts, 7 & 8 Vict. c. 15, and 19 & 20 Vict. c. 38, 
stated that after the passing and coming into operation of those 
Acts, and before &c., at, &c., the defendant was the occupier 
of a building in Manchester, wherein he carried on the business 
of a cotton spinner, wherein and for the purposes of which 
business a steam-engine was used, the building being a factory 
within the meaning of the statutes ; that in part of the build- 
ing, the said part not being a part within the exception con- 
tained in the 73d section of the first-mentioned Act, mill 
gearing was worked and put in motion, and was in motion ; 
that before and at, &c., the building, mill gearing, and steam 
engines, were under the management of the defendant ; that 
the mill gearing was such as ought according to the statute to 
be securely fenced, and the same was mill gearing with which 
children and young persons, within the meaning of the Act, 
and women were liable, within the meaning of the Act, to 
come in contact. That the plaintiff before and at &c., was 
lawfully in the said part with the defendant’s consent. 

Breach.—That the defendant disregarded his duty and the 
said statutes, and did not securely fence the said mill gearing, 
nor was the same securely fenced, contrary to the said statutes, 
whereby the plaintiff was injured. 

Pleas.—I1st, not guilty; 2dly, that before and at, &c., 
the plaintiff was a servant of the defendant employed in the 
said business in the factory for reward, and was upwards of 
twenty-one years of age, and well knew that the mill gearing 
was not securely fenced ; and was injured as in the declaration 
alleged by his own negligence, and by ordinary care could, 
might, and ought to have avoided and prevented the same ; 
and the plaintiff was himself the author of the said injuries. 

At the trial at the Liverpool Assizes, 1860, it was proven 
that the plaintiff was employed as ‘+ under-overlooker,” at 
weekly wages, in the defendant’s cotton mill at Manchester. 

The machinery of the mill was worked by steam power, 
the motion being communicated by shafts to wheels. It was 
81° 
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part of the plaintiff's duty to oil the machinery as often as it 
required, which was several times a day. 

On the 5th of July, 1857, the plaintiff was engaged in 
oiling a ** scutching machine” (for tearing the cotton), and, 
in order to reach the spot where the oil was poured into the 
machine through small holes, he had, as he stated, to place 
his left arm on the machine near the wheels to lower himself 
down, and hold with his right arm a tin oil vessel close to the 
apertures. Whilst performing this operation his arm was 
drawn into the machine and torn off. According to the plain- 
tiff’s account, the machinery was fenced at the time he entered 
into the defendant’s service, by means of an iron guard, 
which had been broken about a year, and had not been mended 
again. It appeared that the plaintiff had called the attention 
of the defendant’s manager to the fact of the iron guard 
having been broken, and complained of the want of repair ; 
that the manager had promised that it should be repaired, and 
that the defendant himself had looked at it and spoken about 
having it mended. In some factories the machinery is stopped 
during the process of oiling, but not in the defendant’s mill, 
which, to save time, was kept going; and the defendant’s 
manager had directed the plaintiff, when he was first employ- 
ed, not to stop the machinery when oiling. There were two 
other scutching and several other machines in the same room, 
and several women worked there feeding them with cotton. 

At the trial the judge said the question was whether the 
injury was brought about by the want of proper caution on 
the part of the defendant, and left this question to the jury, 
and also whether the plaintiff had used ordinary and proper 
care; and gave the defendant leave to move upon the points 
whether, as the plaintiff was in the defendant’s service, he 
could maintain the action: and gave leave also to amend the 
plea, if necessary to meet the facts. 

The jury having found for the plaintiff, a verdict for him 
for £200 was entered. 

The rule was subsequently obtained and discharged. 

T. Jones, for the defendant.—The plaintiff is not entitled 
to recover. Ist. The Acts of Parliament on which the de- 
claration is framed, were not passed for the benefit of adults ; 
but to protect women and children. The plaintiff then, who 
is an adult, has no cause of action upon those statutes. 
[Cocxsurn C. J.—You may take the facts to be that the 
employment was a dangerous one; but that it was rendered 
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more dangerous than it needed to be by reason of the defendant 
neglecting his duty in not fencing.] 2dly. Danger was of the 
essence of the employment. The plaintiff voluntarily under- 
took it, and knew that the fencing was broken when the accident 
occurred. In Mellor v. Shaw, 30 L. J. Q. B. 333, 9 W. R. 
748, the defendants knew, but the plaintiff was ignorant, that 
the side of the shaft had been left insecure. Here there was 
no accession of danger after the employment had commenced. 
[Cocxsurn C. J.—If the plaintiff gives notice to his master 
of the excess of danger, and the master says he will see to it 
and prevent it, does it lie in the master to disclaim his liability, 
because an extraordinary danger has been submitted to upon 
the understanding that it shall be abated?] [Wicurman J. 
—You would use the same argument if the plaintiff had been 
a woman or child.] That would have been a different case ; 
but it might be that though in such a case there would be a 
liability to a penalty, a civil action could not be sustained. 
as my C.J. referred to Patterson v. Wallace, 1 Macq. 

. L. Rep. 266, that one who undertakes a dangerous em- 
ployment may recover for personal injury resulting from his 
master’s aggravating the danger by neglecting his duty. ] 
[Bytes J.—This is not the case of a man simply voluntarily 
undertaking a dangerous employment. There is here a sur- 
plusage of unnecessary and unusual danger arising out of the 
improper and illegal neglect of the defendant. ] The surplusage 
of danger was voluntarily accepted by the plaintiff. Priestly 
v. Fowler, 3 M. & W. 1, shows that in such case the duty of 
the master depends on the contract, and that the servant can- 
not recover. [Crompton J.—Have you any authority for 
saying that the rule in that case applies where the master has 
been negligent ?] [Cocksurn C. J.—Is there any authority 
for saying that where a master knows that machinery is not 
fenced properly, and neglects his duty in that respect, and 
a servant, from excess of zeal, continues in his employment 
and is injured, that the master can take advantage of the ser- 
vant’s knowledge of the condition of the machine, and on that 
ground claim non-liability ?] Volenti non fit injuria. Williams 
v. Clough, 3 H. L. Cas. 258; Roberts v. Smith, 2 H. & N. 
213, 5 W. R. 581. The master here had no better knowl- 
edge than the servant who undertook the risk. There was no 
obligation on the servant to undertake the risk. He might 
have discontinued his service: Senior v. Ward, 28 L. J. Q. 
B. 139, 7 W. R. 261. The proximate cause was the volun- 
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tary doing for reward what was known to be dangerous: 
Seymour v. Maddor, 20 L. J. Q. B. 327. [Cocxsurn C. J. 
—That case would apply if the practice had been to light up 
the floor under the theatre; and there had been a complaint 
of the apparatus for lighting being out of order, and the 
defendant had said he would see to it.] Dynen vy. Leach, 2 
H. & N. 213, 26 L. J. Ex. 221, 5 W. R. 490; Alsop v. 
Yates, 27 L. J. Ex. 156; Skip v. Eastern Counties Railway 
Co., 28 L. J. Ex. 258; Caswell v. Worth, 25 L. J. Q. B. 
121, 4 W. R. 231; Cowley v. Mayor of Sunderland, 6 H. & 
N. 565. It is contended, then, first, that the case does not 
stand as it would if the plaintiff had been a woman or child. 
[Cocxsurn C. J. — There is a duty at common law on the 
part of a master where the service is dangerous to use reason- 
ably safe machinery. That is a duty independent of statute. 
The common law duty of a master in respect of machinery is 
stated in Pattison y. Wallace and Barton’s Hill Coal Co. v. 
Reid, 1 Macq. H. L. Rep. 266, 6 W. R. 664.] Secondly, 
the conduct of the plaintiff himself was the proximate cause 
of the injury, as, knowing the danger, he voluntarily incurred 
the risk: Coe v. Platt, 6 Ex. 752; Couch v. Steel, 23 L. J. 
Q. B. 121, 2 W. R. 170; Brydon vy. Stewart, 2 Macq. H. L. 
Rep. 30; Serle v. Lyndsay, 31 L. J. C. P. 106, ante 89. 
In Dynen v. Leach, 26 L. J. Ex. 222, it is noticed that the 
observation made in Pattison vy. Wallace that there is no differ- 
ence between the law of England and Scotland in respect to 
the master’s liability, is an obiter dictum. 

Bliss, Q. C. ( Aspland with him), contrd.—The defendant 
is liable for neglect of duty. It is attempted to distinguish 
this case from others upon the ground of the plaintiff’s knowl- 
edge of the want of fencing. But when the plaintiff entered 
upon the service the gearing was fenced. The contract, there- 
fore, was that plaintiff should serve and that the defendant 
should keep the machine fenced. There is no proof that the 
service was a weekly service. [CocksurN C.J. The im- 
portance, if there is any in that point, would be that at the 
commencement of each week subsequent to the breaking of 
the fencing the plaintiff would enter upon a new contract with 
knowledge. The plaintiff was bound not to stop the machine, 
but he would have been quite justified in refusing to go on 
oiling it till it was fenced. I quite think it was the duty of 
the defendant to fence the machine, but I feel a difficulty in 
seeing upon what ground the plaintiff, who has gone on woyk- 
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ing with knowledge of the defect, is entitled to complain. ] 
Under the statutes it was the duty of the defendant to fence : 
Coe vy. Platt; Caswell.v. Worth. The contract was that the 
defendant and not the plaintiff should take-upon himself the 
risk of going on oiling without the fencing. ere is nothing 
~* show that the defendant’s responsibility was modified. 
[Crompton J. referred to Butterfield v. For rester, 11 East. 
60.] The mere fact of the plaintiff’s knowledge is no excuse 
for the defendant. The circumstances were for the considera- 
tion of the jury, and they have found that, notwithstanding 
that knowledge, there was no negligence on his part. Clayar ds 
v. Dethick, 12 Q. B. 439. The knowledge of the plaintiff 
was an ingredient in the question of negligence considered by 
the jury. Thompson v. North Eastern Railway Company, 30 
L. J. Q. B. 67. [Writes J. Knowledge under such cir- 
cumstances is always an ingredient in negligence, and the 
question is left to the jury in that way. | Then the whole 
argument for the defendant fails, as here it is found that the 
plaintiff has not been guilty of any ayes: Ashworth v. 
Stanway, 30 L. J. Q. B. 183. 
Jones replied. 
Cocxsurn C.J. The judgment of the Court will be for 
the plaintiff, but we will deliver it on the 12th of February. 
Feb. 12. Cocxsurn C.J. In this case I am of opinion 
that the decision of the Court of Exchequer should be upheld, 
though not precisely on the grounds on which that decision 
appears to have proceeded. I think the question, whether any 
liability in the defendant arises under the statutes 7 & 8 Vict. 
ec. 15, and 19 & 20 Vict. c. 38, is open to considerable doubt, 
owing to the plaintiff being an adult. It appears to me, how- 
ever, unnecessary to decide this question, being clearly of 
opinion that independently of any statutory duty or obligation, 
there was negligence in the defendant in not fencing the 
machinery on which the plaintiff was employed ; and although 
the declaration in this case is based on the alleged statutory 
duty of the defendant to fence the machinery, the leave to 
move was reserved on the question of negligence, and there is 
full power to amend the pleadings, and we can, therefore, so 
mould the declaration, as to make it applicable to the grounds 
on which we think the case should be decided. I consider the 
doctrine laid down by the House of Lords in the case of the 
Barton’s Hill Colliery, as the law of Scotland, with reference to 
the duty of a master, as applicable to the law of England also 
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—namely, that where a servant is employed on machinery, 
from the use of which danger may arise, it is the duty of the 
master to take due care, and to use al] reasonable means to 
guard against and prevent any defects, from which increased 
and unnecessary danger may arise. No doubt when a servant 
enters in an employment, from its nature necessarily hazardous, 
he accepts the service subject to the risks incidental to it; or, 
if he thinks proper to accept an employment on machinery 
defective from its construction, or from the want of proper 
repair, and with knéwledge of the facts enters in the service, 
the master cannot be held liable for injury to the servant, 
within the scope of the danger which both the contracting par- 
ties contemplate, as incidental to the employment. The rule 
I am laying down goes only to this, that the danger contem- 
plated on entering into the contract shall not be aggravated 
by any omission on the part of the master to keep the machin- 
ery in the condition in which, from the terms of the contract 
or the nature of the employment, the servant had a right to 
expect that it would be kept. In the present case, at the time 
the plaintiff entered on the employment, the machinery was 
properly fenced ; on its ceasing to be so, the manager of the 
defendant, in the presence of the defendant, the master, pro- 
mised that the defect should be made good. It must be taken, 
therefore, that at the time the contract between the plaintiff 
and the defendant was entered into, it was contemplated by 
the parties that the machinery should be fenced. It follows, 
that through the negligence of the master in omitting to keep 
the machinery fenced, the servant has been exposed to danger 
to which he ought not to have been exposed, and the injury of 
which he complains having thus arisen, the defendant is justly 
and properly liable. It was indeed strongly urged upon us 
on the part of the defendant that as the plaintiff, upon be- 
coming aware that the machinery was no longer properly 
fenced, instead of refusing to go on, as he might have done, 
continued to perform his service with a knowledge of the in- 
creased risk to which he was exposed, he must be taken to 
have voluntarily increased the danger, and is therefore in the 
same position as if he had originally accepted the service as 
one to be performed on unfenced machinery. I am, however, 
of opinion that there is a formal distinction between the case 
of a servant who knowingly enters into a contract to work on 
defective machinery and that of one who, on a temporary defect 
arising, is induced by the master, after the’defect has been 
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brought to the knowledge of the latter, to continue to perform 
his service under the promise that the defect shall be remedied. 
In the latter case it seems to me that the servant by no means 
wanted the right to hold the master responsible for any injury 
which might arise to him from the omission of the master to 
fulfil his obligation. No doubt a defect thus arising in machin- 
ery’may be such that no man of ordinary prudence would run 
the hazard of working on it. If a jury should find that the 
party complaining had materially contributed to the injury by 
his own rashness, the action could not be maintained, inasmuch 
as it is a well-established rule that a plaintiff who has materially 
contributed to his own injury by his own negligence, cannot 
recover, although he may show negligence in the opposite party. 
But the question whether the injury of which the plaintiff com- 
plains is to be ascribed wholly to the negligence of the defen- 
dant, or whether the plaintiff has had any share-in bringing it 
about, is one only for the jury. In the present case the jury 
have determined this question in favor of the plaintiff, and we 
are bound by their decision. It is indeed put to us that not- 
withstanding this finding of the jury, the knowledge of the 
plaintiff that the machinery was unfenced is, in point of law, 
sufficient to prevent the plaintiff from recovering. But I am 
of opinion that it is a fact in the case to be taken into conside- 
ration by the jury, with all the other facts and circumstances, 
in determining the question whether the plaintiff has himself 
helped to bring about the accident in respect of which he seeks 
to charge the defendant. In this sense, and in this sense only, 
such knowledge might afford an answer to the action. It does 
not do so in point of law; and in the present case, on the 
finding cf the jury, it does not do so in point of fact. 1am, 
therefore, of opinion that the Court of Exchequer were right 
in refusing to disturb the verdict for the plaintiff. 

Wieurman J.—I agree with the conclusion which has been 
expressed by the Lord Chief Justice, that the judgment should 
be affirmed, but I do not entirely concur in all the reasons he 
has assigned. The case is divided into two points, and one 
was disposed of at the trial—the statutory obligation upon the 
mill-owner to keep the machinery fenced; and the contract 
said to be existing between the master and the servant. I do 
not think it necessary to say more than that I concur in the 
general result of the opinion he has expressed. 

Crompton J.—I arrive at the same conclusion. It seems 
to me the only question really reserved to us in this case is, 
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whether the mere knowledge of the plaintiff when he did the 
act which produced the consequences is a sufficient bar to his 
recovering for the clearly established negligence or default of 
the defendant. I think we must take it, on this ruling, which 
is not complained of, upon the point reserved and on the ver- 
dict of the jury, that there was default or negligence on the 
part of the defendant, for which he was answerable. I do not 
think it is necessary for us to consider whether that liability 
arises from the defendant’s disobedience to the statutes or from 
negligence. There was plenty of evidence of negligence, and 
the question was left to the jury. The judgment of Parke B. 
in Coe y. Platt, is almost directly in point to show that any- 
body who is injured by an omission to obey the statutes is 
entitled to complain; but that case was decided on another 
point, and I do not think it necessary to go into that case one 
way or the other. The question really is whether the mere 
knowledge of the plaintiff of the dangerous nature of the 
service prevented his having a right of action. I found my 
judgment principally upon the two propositions—that there is 
no defence under the rule of law as established in Priestly v. 
Fowler, and other cases of that kind, and that there is no 
defence under the notion that he has contributed to it by his 
own negligence. The plea that he contributed to his own 
injury, by his own negligence, was negatived ; but it contained 
an averment that he knew of the nature of the danger, and 
on that there was leave to amend if necessary, and the point 
was reserved. In Priestly v. Fowler, and that class of cases, 
a limitation was put upon the general rule of law that entitles 
a party injured to bring an action where the party entering on 
a certain duty or employment must be necessarily supposed to 
have contemplated the danger arising from the employment ; 
but when that rule was established, there arose necessarily a 
distinction which one ought never to lose sight of, that where 
negligence was brought home to the master that rule did not 
apply. We must take it to be assumed that here there was 
negligence in the master. In this case we must take it, that 
he had committed an act for which he was responsible unless 
the second defence is made out. What is that defence? It is 
said, that mere knowledge is a sufficient defence. I certainly 
cannot think so. I quite agree with the last observations of my 
lord, and it is hardly necessary for me to add a word to the 
view he has taken, that knowledge is only a part of the ques- 
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tion of negligence, which is one of degree for the considera- 
tion of the jury. That is the view taken by Lord Campbell 
in Senior vy. Ward. I think the judgment of the court below 
ought to be affirmed. 

Wi tes J.—I am of the same opinion. I entirely agree 
with what has been already stated by my learned brother 
Wightman, and I need not ‘say more. 

Byzes J.—I am of opinion that the judgment of the Court 
of Exchequer must be affirmed. This is a case of very great 
importance, and I am anxious that the decision should repose 
on what seems to me the true ground. I do not rest the right 
of the plaintiff to recover on the statutable obligation incum- 
bent on the master to fence the machinery, nor yet on the per- 
sonal knowledge of the master that the machinery was impro- 
perly left unfenced, though I do not presume to intimate any 
disagreement with the Court of Exchequer. But I think the 
master liable on the broader ground—to wit, that the owner of 
dangerous machinery is bound to exercise due care that it is 
in a safe and proper condition. The case of Priestly v. Fowler 
introduced a new chapter to the law, but that case has since 
been recognized by all the Courts, including the Courts of 
Error and the House of Lords. So that the doctrine there 
laid down, with all the consequences fairly deducible from it, 
are part of the law. But the principles laid down in Priestly 
v. Fowler and all the examples given of their application, relate 
to the conveniences and casualties of ordinary or domestic life, 
and ought not to be strained so as to regulate the rights and 
liabilities arising from the use of dangerous machinery. It is, 
in such cases, impossible that a workman can judge of the con- 
dition of a complete and dangerous machine, wielding irresist- 
able mechanical power, and if he could he is quite incapable 
of estimating the degree of risk involved in reference to the 
conditions of the machine, but the master may be able, and 
generally is able, to estimate both. The master, again, is a 
volunteer ; a workman ordinarily has no choice. To hold that 
the master is responsible to his workmen for no absence of 
care, however flagrant, seems to me in the highest degree both 
unjust and inconvenient. On the other hand, to hold that the 
master warrants the safety and proper condition of the ma- 
chinery is equally unjust to the master, for no degree of care 
can insure perfect safety ; and it is equally inconvenient, for 
who would employ such machines if he were an insurer. It 
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seems to me that the true rule liés midway between these ex- 
tremes ; and I, therefore, agree in the conclusion arrived at by 
the Lord Chief Justice. The master is neither, on the one 
hand, at liberty to neglect all care, nor, on the other, is he to 
insure safety, but he is to use due and reasonable care. The 
degree and nature of that care are to be estimated on a con- 
sideration of the facts of each particular case. I do not say 
that the degree of care is in all cases the same as the master 
must have observed towards strangers. This rule seems to me 
the only rule consistent with justice and public convenience, 
but I do not rest it on those considerations alone. It reposes 
on very high authority. Lord Cranworth, in delivering the 
judgment of the House of Lords in the Barton’s Hill Coal Co. 
v. Reid, 3 Macq. 288, states that in the case of dangerous 
machinery the master is bound to exercise due care. It is 
true that this was a Scotch case; but in that very case the 
law of Scotland and the law of England were held to be the 
same in this branch of the law of master and servant. It may 
be true that some of the cases cited at the bar are not quite 
consistent with this rule, particularly those which seem to 
make the personal misconduct or personal knowledge of the 
master a necessary ingredient in his responsibility. But we 
are, in a court of error, at liberty to decide on principle, and 
fortified by higher authority. Why may not the master be 
guilty of negligence by his manager or agent, whose employ- 
ment may be so distinct from that of the injured servant, that 
they cannot with propriety be deemed fellow-servants? And 
if a master’s personal knowledge of defects in his machinery be 
necessary to his liability, the more the master neglects his 
business and abandons it to others the less will he be liable. 
It is said that the verdict exempting the servant from the charge 
of negligence is inconsistent with the fact that he knew the 
machinery to be unfenced. But knowledge is only an ingre- 
dient in negligence. It may be that the knowledge of the 
servant induced him to use extra care, which care was yet 
insufficient to preserve him from accident. Besides, a servant 
knowing the facts, may be utterly ignorant of the risks. Lastly, 
the original contract of the servant was to work with fenced 
machinery, and it was his master, and not he, that violated 
the condition, and in so doing exercised a species of compul- 
sion over the servant. For these reasons I think the plaintiff 


below is entitled to our judgment. 
* 
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Keatine J.—I concur in the judgment that the judgment 
of the Court below should be affirmed. I do so for the reasons 
already expressed by the Lord Chief Justice. 

Judgment affirmed. 


The case of Priestly v Fowler, 3 M. & W. 1, has been repeatedly affirmed. 
Hutchinson v. York, Newcastle & Berwick Railway Co. 5 Exch. 343; 
Wigmore v. ~~ 5 Exch. 354; Seymour v. Maddox, 16 Q. B. 362; Farwell 

ey ead &e. Railroad, 4 Met. 49; Hayes v. Western Railroad, 3 Cush. 
270 ; Albro »v. Agawam Canal Co. 6 Cush. 75; King v. Boston, &c. Rail- 
road, 9 Cush. 112; Gilshannon ». Stonybrook Railroad, 10 Cush. 228; 
Albro v. Jaqwith, 4 Gray, 99; Brown v. Maxwell, 6 Hill, 592; Coon »v. 
Syracuse & Utica Railway Co. 6 Barbour, 231. 


Court of Exchequer. 
BrapwortH v. Fosuaw. June 16, 1862. 


Pleading—Action for negligence—Amendment. 


An amendment of a declaration will not be allowed at the trial, where in 
a case of tort the plaintiff has stated, one cause of action, and then his 
evidence failing to sustain it, has endeavored to raise another one. 

The declaration stated that the plaintiff was an infant of 
tender years and employed by certain persons in doing certain 
work on their premises, and that the deféndant was employed 
by them as their manager to superintend the workmen em- 
ployed therein, and that he wrongfully, improperly, and negli- 
gently ordered and directed the plaintiff to do certain work 
which the defendant then represented to the plaintiff it was his 
duty to do, and other than the work which he had been so em- 
ployed to do, and which the defendant knew to be dangerous 
and improper for him to do. That the plaintiff, in obedience 
to such order and direction of the defendant, did the said 
work, and by reason of liis tender age and want of experience, 
and of the dangerous character of the work, was, in doing it, 
greatly injured. 

Pleas: not guilty and a denial of the alleged employment. 

At the trial it appeared that the defendant was foreman to 
the proprietors of steam sawing works, at which the plaintiff, 
a boy of fifteen, had been engaged. The evidence was that 
the foreman, the defendant, took him to one East, and told 
him to show the boy how to work the machine by which the 
timber was sawn, and left him with East. Three or four 
days after the plaintiff said he was put to the grooving 
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machine, but that East used to set it for him—i. e., adjusted 
the timber to the saw. (There was evidence that this was a 
process which required some skill and acquaintance with the 
machine, and that the plaintiff had not such skill or acquaint- 
ance with it, not having been in similar works before.) The 
plaintiff said he worked the machine after East had set it, but 
that a day or two afterwards the defendant came in and told 
him to ‘* start” the machine, and that in trying to set it he 
cut his fingers off. Upon this evidence the learned judge 
directed a non-suit. 

R. Williams had obtained a rule nisi to set aside the non- 
suit. 

L. Temple, for the defendant, appeared to show cause. 

The Court, on hearing the notes read, called on 

R. Williams in support of the rule. He cited Williams v. 
Clough, 3 H. & N. 258, and urged that there was evidence 
of negligence in setting the boy to do work which he was not 
fit for, and that, at all events, a cause of action existed, and 
an amendment might be made which would maintain it, but 

The Court (Pottock C.B., Martin B., and BrRaMwELL 
B.) were clearly of opinion that there was no evidence to 
support the declaration as it stood, and that an amendment 
ought not to be allowed. The plaintiff ought at first to state 
his cause of action, if there was one, truly and in substance 
according to the facts, in order that the defendant might know 
whether he should demur, admitting the facts, or go to trial 
denying them. It would be better that there should be no 
pleading at all than that « plaintiff should be allowed to state 
one cause of action, and then, on any difficulty arising as to 
his maintaining it on the evidence, to amend so as to raise 
another and different cause of action. It would be far better 
to require no pleadings at all than to allow pleadings which 
could only operate as a snare. There was here no evidence 
to support the cause of action stated, viz., that the defendant 
directed the boy to do work for which he knew him not to be 
fitted. There, no doubt, might be a duty not to lead the boy 
into a concealed danger—a danger known to the defendant and 
not to the plaintiff. But there was no evidence that this was 
so in the present case, for the boy must have been aware of 
the danger, however he might have wanted skill to guard 
against it. And it did not appear that the boy told the 
plaintiff he did not know how to do the work or ‘‘ set” the 
machine, or that the defendant knew he could‘not do it. The 
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nonsuit was right as the declaration was; and it was not a 
case for amendment. 


Rule discharged. 


To allow a new count to be filed as an amendment, it must be of the like 
kind of action with the original count, and such as might originally have been 
joined with it, and subject to the like plea; the subject matter also must be 
the same as that of the original count, and not an additional claim. Ball 
v. Claflin, 5 Pick. 303; Van Cleef v. Therasson, 3 Pick. 12. Haynes v. 
Morgan, 3 Mass. 288; Swan v. Nesmith, 7 Pick. 220. The doctrine estab- 
lished by these decisions is, that a new count for the assertion of a right, 
or the enforcement of a claim growing out of the same transaction, act, 
agreement, or contract, upon which the original declaration is founded, is 
not for a new cause of action, and may be inserted as an amendment, how- 
ever different the form of liability may be. Smith v. Palmer, 6 Cush. 513. 
But where the proposed amendment would create a cause of action where 
none existed anterior to the amendment, it will not be allowed. Guilford 
v. dams, 19 Pick. 376. Since these decisions, the doctrine on the subj 
of amendments has been modified by‘statute, and the general power and 
duty of the court greatly extended. Gen. Sts. c. 129, p. 658; Massachu- 
setts Digest, title, Amendment IIL 


Court of Common Pleas. 
Woopwarp v. Dopps anp ANOTHER. June 20, 1861. 


Dower—Pleading—Siatute of Westminster 2, c. 34. 


The fact of adultery, and not the manner of leaving the husband, is a bar 
to dower. 

To a demand for dower the defendant pleaded that the demandant had 
left her husband during his lifetime and committed adultery with one J. C. 
Tne demandant replied that she was compelled to leave her husband on 
account of his cruelty. On demurrer, 

Held, that the replication was bad. as the fact of committing adultery, 
and not the manner of leaving, is the bar to dower. 


This was an action of dower under 23 & 24 Vict. c. 126, 
s. 26. The defendant pleaded :—That the plaintiff, the said 
Henrietta Woodward, in the lifetime of her said late husband, 
of her own accord, and without the license and consent of her 
said husband, and against his will, left him, the said John 
Woodward, and thereupon continually afterwards for a long 
time lived in adultery with one John Cabourn; and the said 
William Dodds further says that the said John Woodward was 
not at any time after the said Henrietta Woodward so as afore- 
said left him, or after she so lived in adultery as aforesaid, in 
any manner reconciled to her. . To this the plaintiff replied 
that she was forced and obliged to and necessarily and law- 
fully did leave the said John Woodward as iu the said plea 
82° 
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mentioned by reason of his cruelty to her, to such an extent 
as to render her cohabitation with him unsafe, and to entitle 
her to a divorce a mensa et thoro, or to a judicial separation, 
and that she was at all times ready and willing to return to 
cohabitation with him but for his said cruelty, and his after- 
wards living in adultery with a woman named Hibbins. This 
replication was demurred to. 

Hayes, Sergt. (Flowers with him) for the defendant.—The 
replication does not deny the adultery, but refers to the mode 
of leaving. The question is, which is the material thing to 
deprive a woman of right of dower. At common law dower 
is not forfeited by adultery, such forfeiture being instituted 
by Statute of Westminster 2nd (13 Ed. I.), c. 34; the mode 
of going away is immaterial ; it is the fact of adultery which 
deprives a woman of her dower ; Coke’s 2nd Inst. 435: even 
if separation has been by mutual consent; Hethrington v. 
Graham, 6 Bing. 135; Govier v. Hancock, 6 Term, 603. 

Wills, for the plaintiff.—Adultery alone is not sufficient, 
there must be a voluntary absence on the part of the wife. 
In the cases cited the absence was voluntary; here she is 
compelled to leave on account of the husband’s cruelty. He 
cited Sidney v. Sidney, 3 P. Wms. 268. 

Hayes, Sergt., in reply. 

Wituiams J.—I am of opinion that the replication is bad, 
and that our judgment must be for the defendants in dower. 
The statute received a construction soon after it passed, that 
is the passage in Coke’s Institutes. With regard to the words 
of the statute, ‘‘ si sponte reliquerit et abierit et moretur cum 
adultero,” he says, ‘** Albeit the words of this branch of the 
statute be in the conjunctive, yet if the woman be taken away 
not sponte, but against her will and after consent and remain 
with the adulterer, without being reconciled, &c., she shail 
lose her dower; for the cause of the bar of her dower is not 
tie manner of the going away, but the remaining with the 
adulterer in avowtry without reconciliation, that is the bar of 
the dower.” This was reconsidered and thought to be good 
law by this court in the case of Hethrington v. Graham. 
Although Mr. Wills has shown us that the facts of that case 
are different from the present one, the principle of the decision 
is no doubt founded upon that of Lord Coke. Therefore if 
it is not the manner of going away but the adultery which is 
the bar of the dower, it is clear that the replication as to the 
manner of her going away leaves undenied the fact that she 
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remained with the adulterer within the meaning of the statute. 
Upon the facts not contradicted by the pleadings she com- 
mitted adultery within the meaning of the statute, and is 
barred of her dower. 

Wires J.—I am of the same opinion. It appears that 
the wife was treated badly by her husband, and accordingly 
she left him as the law permits her to do, and had she re- 
mained away and kept chaste she would have had a right to 
dower ; but she committed adultery with a third person ; and 
I do not think that on any principle of justice it can be said 
that the bad treatment was the cause of her committing adul- 
tery, it was not the consequence of that, but of her giving 
way to temptation. It turns upon the construction put upon 
the Statute of Westminster the 2nd whether she can be said 
to have remained with the adulterer within the meaning of 
the ¢tatute so as to be deprived of her dower. I think she 
has done that ; for upon looking at the provisions of the sta- 
tute, I think that sponte is in opposition to taking away by 
force by the adulterer : further I find that on the construction 
of the statute, the last and best, and I call it so because it is 
Lord Coke’s, the leaving sponte is not necessary to the essence 
of the statute, it is enough to show that she committed adul- 
tery. One of the cases went so far as this, that if the wife 
left her husband and went to live in adultery on land they 
had purchased in an adjoining county, it was held to be no 
leaving: by early decisions it was necessary that the wife 
should be taken away from any land in which the husband 
had an interest. That is quite enough to explain how in 
latter times we are not bound by such far-fetched doctrines 
as these ; for we find in Coke: ‘‘If the wife goeth away with 
her husband’s agreement and consent with A. B. ; if after A. 
B. commit adultery with her and she remain with him with- 
out reconciliation, she shall be barred of her dower ;” and so 
it appears that the doctrine prevalent in the time of Edward 
2 was corrected by that of the reign of Edward 3, and there 
is the great authority of Lord Coke to show that it was a cor- 
rect one, for he says, ‘* Albeit she doth continually remain in 
avowtry with the adulterer, yet if she be with him and com- 
mit adultery, it is a tarrying within this statute.” There are 
two other cases which prove that the adultery, and not the 
manner of leaving, is the gist of the action. As to the next 
branch of the statute, ‘‘ Nisi vir suus sponte et absque coher- 
tione ecclesiz eam reconciliet et secum cohabitare permittat.” 
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Lord Coke says, ‘* Note that cohabitation is not sufficient 
without reconciliation, a fortiori though she remain with the 
avowtrer in any of lands or manors of her husband, yet she 
shall be barred of her dower by this branch without the hus- 
band’s free reconciliation, albeit it hath been otherwise holden.” 
It is impossible to hold otherwise ; and if the wife leaves the 
husband in the sense of eloping, the penalty of the statute 
attaches, and she loses her dower. 

Bytes, J., and Keatine, J., concurred. 

Judgment for the defendants in dower. 


In Larkin v. Larkin, 24 Law Reporter, 242, and 2 Allen 45 (1861), it 
was decided that in Massachusetts, a woman is not barred of her right to 
dower by leaving her husband and living with an adulterer. 


LEGAL NOTES AND ANECDOTES. 


In a volume called ‘* The Private Libraries of New York,” 
by James Wynne, M. D., is the following account of the 
library of Chancellor Kent : — 

“To a lawyer, the Chancellor’s written remarks on his 
books are, perhaps, their most interesting feature. He 
studied pen in hand, and all of his books contain his anno- 
tations, and some are literary curiosities. His edition of 
Blackstone’s Commentaries is the first American edition, 
printed in Philadelphia in 1771. It is creditable to the press 
of that time, and is overlaid with annotations, showing how 
diligently the future American commentator studied the ele- 
gant work of his English predecessor. The general reader 
will find still more interest in the earlier judicial reports of 
the State of New York, printed while he was on the bench. 
He will find not merely legal notes, but biographical memo- 
randa of many of the distinguished judges and lawyers who 
lived at the commencement of the century, and built up the 
present system of laws. 

‘* In proceeding from the legal to the miscellaneous part 
of the library, the visitor’s attention will, perhaps, be at- 
tracted by an extensive and curious collection of the records 
of criminal law. Not merely the English ‘tate trials, and 
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the French causes célébres are there, but the criminal trials of 
Scotland and of America, and detached publications of re- 
markable cases, Newgate Calendars, Malefactors’ Register, 
Chronicles of Crime, with ghastly prints of Newgate and Old 
Bailey, with their executions. The Chancellor is not respon- 
sible for this part of the library, which owes its completeness 
to the morbid taste of his successor, who defends the collec- 
tion as best illustrating the popular morals and manners of 
every period, and contends that fiction yields in interest to 
the gloomy dramas of real life.” 

‘The practice attributed to the Chancellor of annotating 
his books,” says an accomplished writer, ‘‘ is looked on by col- 
lectors as in the general case a crime which should be denied 
benefit of clergy. What is often said, however, of other 
crimes may be said of this, that if the perpetrator be suffi- 
ciently illustrious, it becomes a virtue. If Milton, for in- 
stance, had thought fit to leave his autograph annotations on 
the first folio Shakspeare, the offence would not only have 
been pardoned but applauded, greatly to the pecuniary benefit 
of any one so fortunate as to discover the treasure. But it 
would be highly dangerous for ordinary people to found on 
such an immunity. I remember being once shown by an 
indignant collector a set of utterly and hopelessly destroyed 
copies of rare tracts connected with the religious disputes of 
Queen Elizabeth’s day, each inlaid and separately bound in a 
thin volume in the finest morocco, with the title lengthways 
along the back. These had been lent to a gentleman who 
deemed himself a distinguished poet, and he thought proper 
to write on the margin the sensations caused within him by 
the perusal of some of the more striking passages, certifying 
the genuineness of his autograph by his signature at full 
length in a bold distinct hand. He, worthy man, deemed 
that he was adding greatly to the value of the rarities ; but 
had he beheld the owner’s face on occasion of the discovery, 
he would have been undeceived.” 


By St. Geo. 4, c. 71, it is enacted, that ‘If any person 
or persons shall wantonly and cruelly beat, abuse, or ill-treat 
any horse, mare, gelding, mule, ass, ox, cow, heifer, steer, 
sheep, or other cattle,” such person or persons are made liable 
to a penalty not exceeding. £5, nor less than 10s. In ez 








1 The Book Hunter, pp. 173, 174. 
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parte Hill,' Starkie and Holroyd contended before BayLey J. 
that the bull was included in the statute under the term 
‘* other cattle.” Curwood, contra, argued, that it was a rule 
in the construction of Acts of Parliament, that where there 
was an enumeration, beginning with the lower degrees, and 
general words, embracing others ejusdem generis at the end, 
these general words did not include a superior degree, which 
was not named in the act; and he cited the case of the Arch- 
bishop of Canterbury,? where it was held, on the stat. 13 
Eliz. c. 10, which mentions deans and chapters, parsons and 
vicars, and all other persons whatsoever having spiritual promo- 
tion, that the words did not extend to bishops, a superior 
order, who were not named therein; and he contended, 
therefore, that as, in the statute in question, the enumeration 
began with ox, cow, and heifer, omitting bull, and concluded 
with other cattle, it did not include a bull, the bull and the 
bishop standing in pari statu, with reference to the words of 
those statutes respectively. 


From the journal of a Gloucestershire magistrate, A. D. 
1715 to 1756, it appears that Frances Williams, a damsel, 
who loving well rather than wisely, is necessitated, on the 
13th April, 1715, to appear before the magistrate, in accord- 
ance with the law as it then stood, ‘‘to be examined about 
her great belly.” A week subsequently she is again brought 
before him ‘*‘ touching the aforesaid felony.” 


There are two old methods of paying rent in Scotland— 
Kane and Carriages; the one being rent in kind from the 
farm-yard, the other being an obligation to furnish the land- 
lord with a certain amount of carriage, or rather cartage. 
In one of the vexed cases of domicile, which had found its 
way into the House of Lords, a Scotch lawyer argued that a 
landed gentleman had shown his determination to abandon 
his residence in Scotland, by having given up his ‘‘ kane and 
carriages.” It is said that the argument went further than 
he expected—the English lawyers admitting that it was 
indeed very strong evidence of an intended change of domi- 
cile, when the laird not only ceased to keep a carriage, but 
actually divested himself of his walking-cane. 





13 C. & P. 225. z 
22 Rep. 46. 
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No wonder that Bacon should have commended ‘‘ the ex- 
cellent brevity of the old Scots acts.” Here is a specimen, 
an actual statute at large, comprehensive, and worth a small 
library of modern statute books, if it was duly enforced : — 

‘* Item, it is statute and ordained, that all our Sovereign 
lord’s lieges being under his obeisance, and especially the 
isles, be ruled by our Sovereign lord’s own laws, and the 
common laws of the realm, and none other laws.” 


Sir John Strange, Solicitor-General, better known in the 
profession by his reports, thus records under his own hand 
his own early success and good fortune :—‘* Memorandum. 
Having received a considerable addition to my fortune, and 
some degree of ease and retirement being judged proper for 
my health, I this term (M. T. 16 Geo. 2) resigned my offices 
of Solicitor-General, King’s Counsel, and Recorder of the 
city of London, and left off my practice at the House of 
Lords, Council Table, Delegates (now the Judicial Committee 
of the Privy Council), and all the courts in Westminster 
Hall, except the King’s Bench, and there also at the after- 
noon sittings. His Majesty (Geo. 2), when at a private 
audience I took leave of him, expressed himself with the 
greatest goodness towards me, and honored me with his 
patent, to take place for life, next to his Attorney-General. 
— Anno etatis mee 47.”! 


Upon All Souls’ Day, in the first year of Queen Elizabeth’s 
reign, the judges made an order, which was imperatively en- 
forced in all the inns of court, and gave great offence to the 
lawyers: ‘* That no fellow of these societies should wear a 
beard above a fortnight’s growth ; and that none should wear 
any sword or buckler, or cause any to be borne after him 
into the town.” 


When Lord Mansrretp decided that there was no prop- 
erty in slaves, and in answer to the plea of the vast property, 
amounting to millions, at issue on the question, he uttered 
that memorable maxim which nobody can trace to any other 
authority, ‘‘ Fiat justitia—ruat celum.” Sir Thomas Browne 
has, in his ‘‘ Religio Medici,” Ruat coelum— fiat voluntas 





1 2 Strange, 1176. 
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tua.” Perhaps he may have found this in one of the 
Fathers.’ 


In Commonwealth vy. Viall,? the defendant cut the trees 
upon a public burial-ground to take the wood for his own 
use, but without the authority or consent of the town having 
the burying-ground in its charge. In the opinion of the 
court, delivered by Mr. Justice Hoan, is the following pas- 
sage : — ‘* The growth of these trees may have been watched 
with affectionate interest by friends and relatives of the de- 
parted, whose last resting-place has been made more pleasant 
to the imagination of the survivors, by the thought that it 
might become a resort of birds, and a place for wild flowers 
to grow ; that waving boughs would shelter it from summer 
heat, and protect it from the bleak winds of the ocean. The 
fallen leaf and withered branch are emblems of mortality ; 
and in the opinion of many, a tree is a more natural and 
fitting decoration of a cemetery than a costly monument.” 


In a recent case, before Mr. Commissioner Goulburn, in 
which Mr. George Francis, as counsel, had to urge his views 
respecting the interpretation of a statute, his honor declared 
to Mr. Francis that it was ‘‘ of no more use to address him 
than to try to open an oyster with a rolling-pin.” We can- 
not help asking the question, why should the commissioner 
address Mr. Francis at all, when Mr. Francis was there to 
address the commissioner? The judicial function is to lay 
down the law, not to teach it; and very few judgments would 
be pronounced if the court waited to convince the counsel on 
both sides before deciding on the merits of the question. 
Temper gbove all things is necessary to the impartial admin- 
istration of justice, and the semi-physical argument of anger 
will generally, whether rightly or not, be taken to be a cloak 
and disguise put on to hide the intellectual nakedness of the 
wearer.® 


In 1828, in a review of Hallam’s Constitutional History, 
Lord MacavLey wrote :—‘‘ If there be any truth established 
by the universal experience of nations, it is this : that to carry 





1 See The Book Hunter, p. 149. 
22 Allen, 512, 516 (1861). 
8 The Solicitor’s Journal and Reporter, vok x. p. 791. 
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the spirit of peace into war is a weak and cruel policy. The 
time of negotiation is the time for deliberation and delay. 
But when an extreme case calls for that remedy which is in 
its own nature most violent, and which, in such cases, is a 
remedy only because it is violent, it is idle to think of miti- 
gating and diluting. Languid war can do nothing which 
negotiation or submission will not do better: and to act on 
any other principle is not to save blood and money, but to 
squander them.” 


Story on Bailments. In delivering the judgment of the 
court in a very recent case, WELLEs J. said: ** We do not 
assent to the altered statement of the law in the later editions 
of Story on Bailments, §§ 266 and 582,—the earlier editions 
of that valuable work having laid it down in accordance with 
our view.” ! 


Courts of high standing do not always consider Codes to 
be the embodiment of true progress; or that ‘* wisdom will 
die” with those who make them. The Supreme Court of the 
United States (20 How. U. S. Rep. 524-5) says of com- 
mon-law pleading : — ‘* This system, matured by the wisdom 
of ages ; founded on principles of truth and reason ; has been 
ruthlessly abolished, in many of our States, who have rashly 
substituted in its place the suggestions of those, who invent 
new Codes, and systems of pleading, to order. But this 
attempt to abolish all species, and establish a single genus, is 
found to be beyond the power of legislative omnipotence. 
The result of these experiments, so far as they have come to 
our knowledge, has been to destroy the certainty and sim- 
plicity of all pleadings.” And, by way of illustrating the 
absurdities into which such a course had actually led, the 
court names a case in which (at the end of a chaos of so- 
called pleadings,) the jury gave a verdict for $1200, and the 
court rendered judgment for four negroes !* 


A person may catch scme only of, and not all, the words 
which another speaks; and a consequence may be, that the 
words caught do not express the speaker’s meaning. <A 





2 Sheridan v. The New Quay Co, 4 C. B. N. 8. 650. And see the re- 
rter’s note. 

2 Preface to the Fourth Edition of Gould on Pleading. 
VOL XXIV. NO. XII, 83 
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ludicrous instance of this is contained in a story thus told by 
Hume :— 

Some young gentlemen of Lincoln’s Inn, heated by their 
cups, having drunk confusion to the Archbishop [Laud], 
were, at his instigation, cited before the Star Chamber. 
They applied to the Earl of Dorset for protection. ‘* Who 
bears witness against you?” said Dorset. ‘*One of the 
drawers,” they replied. ‘* Where did he stand when you 
were supposed to drink this health?” subjoined the Earl. 
‘* He was at the door,” they replied, ‘‘ going out of the 
room.” ‘** Tush!” cried he; ‘‘the drawer was mistaken : 
you drank to the confusion of the Archbishop of Canterbury’s 
enemies; and the fellow was gone before you pronounced 
the last word.”? 


1 Hume’s Hist. vol. vi. p. 251, ed. 1763. 

















} { | 
| 
Name of Insolvent. | Residence. of Proceedings | Name of Judge. 
1862. Returned by 
Ammidown, Larkin Southbridge, August 25, Henry Chapin. 
Boyle, James Roxbury, “ 29, | George White. 
Bradbury, Samuel A. Dorchester, be 27, | George White. 
Brown, Frederick A. Brookline, 2 14, | George White. 
Butler, John Boston, i Isaac Ames. 
Capen, William Boston, na 25, | Isaac Ames. 
Cummings, John Clinton, bad 5, | Henry Chapin. 
Dillingham, Henry (1) Cambridge, bad 18, | William A. Richards n, 
Elbridge, Elisha D. | Chelsea, « 20, Isaac Ames. 
Field, Simon 0. Charlestown, ° 5, | William A. Richardson. 
Glancy, John | Boston, ee 2, | Isaac Ames. 
Keith, Royal A. Grafton, bad 15, | Henry Chapin. 
Mayer, Mary A. A. | Boston, “ | Isaac Ames. 
Mills, Edmund (1) Cambridge, ad 8, | William A. Richardson. 
Moffat, Joseph Boston, @ 68. 
Moore, Amory Waltham, ° 13, | William A. Richardson. 
Robinson, Henry N. | Worcester, . 1, Soary, Chapin. 
Sargent, Robert | Haverbill, . 19, | Geo. F. Choate. 
Savage, Thomas W. Medford, * 9, | William A. Richardson. 
Tapley, Gilbert Danvers, . Geo. F. Choate. 
Thayer, Benj. W. Boston, ° 14, | lsaac Ames. 
' 
PaRTNEREHIP. 


(1) Mills & Dillingham. 











A. 


| 
ADMINISTRATOR. 
~~ not charged with interest, | 
16. 
what he may allow for funeral ex- | 
penses or for gravestones, 116. 
ae of account of, 116. 
ApMIR 
21st “Rule of U. S. Supreme Court | 
abolished and new one substi- 
tuted, 381. 
AMENDMENTS (see PLEADING). 
in pleading, certain not allowed, | 
119, 747. 
Avorent Liguts. 
obstruction of discussed, 427, 552. | 
ASSIGNMENT. 
of “all the property and effects ” | 
of the coin carries all the | 
estate real and personal, 118. | 
Awaprp. 
may settle boundary line between 
adjacent lands of the parties 
without ordering releases, 605. | 
consultation of umpire by arbitra- | 
tors and adoption of his opinion, | 
617. 
» | 
Bacon, Lorp. 
vindication of, 657. 
Bank ComMissioNnERs, 
in Massachusetts may apply for | 
injunction against bank, 597 
Banks. 


in Massachusetts, right and duty of i° 
= amount of specie on hand, | 


as to borrowing of other banks, 596. | 

as to limit upon returning bills for | 
redemption, 596, 

may be goto for neglect of 
Statute duties, 597. 

Betuicerent Ricuts, 

of the United States against the | 

rebels, 289, 335, 470. 








INDEX. 





Bit 1 Egurry. 
for eng property wrongfull 
withheld, 365. . efally 
averments that the provisions of a 
statute are unconstitutional and 
void, are not sufficient to author- 
ize the court, upon a hearing on 
bill and answer, to find them so, 
228. 
But or Excuanee. 
indorsement, ratification of after 
suit brought, 625. 
ILL OF eye 
—- as to ring, 669. 
BLocKADE. 
established by the President in the 
exercise of belligerent right, 336. 
right of the President to institute 
and declare, 144. 
— is a lawful proclamation of, 
44. 


sailing from blockaded port within 
the limited time, but with cargo 
put on board after notice that the 
blockade is effective, a breach of 
blockade, 144. 

“further proof” allowed to show 
relaxation of, 145. 


| Bounparigs. 


monuments to prevail over descrip- 
tions, 1165. 
Cc. 


AMPBELL, Lor. 
ee and parliamentary life 


Case Law, 726. 


Party. 
provision that the liability of the 
defendants should cease “as soon 
o— had shipped the cargo,” 


| Crvm War. 


limit of employment of military 
power in this, 494. 
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Corn ace. 
the right to regulate a part of 
the sovereign prerogative recog- 
nized by the law of nations, and 
protected by the courts of other 
countries, 40. 
CoLtastoy. 
in harbor—both parties at fault, 
731. 


Common CaRRIERs. 
in case of delay in delivery of goods 
the carriers are not responsible 
in damages for wages of plain- 
tiffs’ servants or loss of profits, 
185. 
railway — passengers’ luggage — 
merchandize, 635. é 
railway company held not liable as 
common carriers of coals, from 
posting up in a particular station 
a list of tolls, including those 
taken for coals, 254. 
Common SEWER. 
duty of city as to maintenance of, 
403, 


Comyns’ Digest, 729. 
ConpiTionAL Saue. 
of personal property, does not vest 
title thereto until the condition 
is performed, 33, 34. 
CoNnFISCATION. 
rightful power of Congress as to, 
469, 645. 
upon what propeny of belligerent 
it takes effect, 494. 
for personal delinquency of owner, 


Conaress. 

power of, to legalize acts of the ex- 
ecutive, 217. 

rightful power of, to confiseate and 
emancipate, 469, 645. 

ConStDERATION. 

a bond to convey land on payment 
of notes, given for the price, is 
good, 34. 

(See Conrract.) 

CovstiroTionaL Law. 

the legislature cannot annul and 
reverse the decrees of courts, 289. 

nor impair vested rights, &., 289. 


ConTRACT. 
words that have acquired a parti- 
cular meaning, to be taken to be 
used in the acquired meaning, 
178. 
«written directions” not satisfied | 
by a “sketch,” 178. | 














Index. 


| Contract (continued). 


for service for year, damages for 
breach, 183. 
for the sale of land, rule of damages 
where the vendors, acting in good 
faith, are unable to make title, 
244. 
inference from course of dealing 
between bankers, 252. 
— of proposal by letter, 
» 
subsequent assent not to relate 
back, 425. 
a stranger to the consideration can- 
not sue on a contract, 609. 
when not revoked by death of con- 
tracting party, 670. 
CorRESPONDENCE. 
right of property in the paper on 
which letters are written, 668. 


in equity, 30, 34. 
of witnesses attending in different 
cases, 30. 
Counrerrerr Banx Butts, 
of a bank incorporated in another 
State, may be described in indict- 
ment as promissory notes, 666. 
Crumnat Law. 
characteristics of English, 517. 
CRIMINAL URE. 
the French system of, 581. 
CRIMINATION. 
self, of witness, 592. 
CustTopy. 
of infant, to which parent it be- 
longs, 19. 
decision of court as to, may be 
modified from time to time, 19. 


Dz 
DaMaceEs, 
common carriers, for delay in deliv- 
ery of goods, 186. 
for laying out highway, 30. 
Deep 


a donor considering himself in arti- 
culo mortis, and making a volun- 
tary settlement of all his pro- 

rty, but afterwards recovering, 
s entitled to have the deed can- 
celled, 255. 

restriction in held a personal cov- 

enant merely, 303, 


iON. 
court may order to be taken during 
a trial, 33. 


o 

















Deposition (continued). 
notice in such cases, 33 
objection to magistrate taking 
oy to be considered waived, 
19. 
Digest. 
of recent English and American 
Decisions, 305, 272, 682. 
Dingot Taxation. 
- - of Congress concerning, 
257. 


DisBaRMENT. 
of Edwin John James and others in 
England, 323. 
DoNATIO CAUSA MORTIS. 
must be perfected by actual deliv- 


in Massachusetts a woman is not 
barred of her right of, merely by 


Index. 
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Equity (continued). 
| 67th Rule of U.S, Supreme Court 
amended, 380. 


| Equity PLeapines. 
| what a bill to redeem real estate 
must state, 117. 
Error in Cromuvat Cases. 
digest of Massachusetts cases under 
this title, 440-445. 


PPEL. 
bey shall constitute an equitable, 
8 


where parties had pointed out boun- 

dary ljnes, 115. 
EvipEnce. 

declarations of deceased in an in- 
dictment for murder, made im- 
mediately after the mortal blow 
but after the defendant had run 
away, admissible as part of the 








leaving her husband and living 
with an adulterer, 242. 
otherwise in England, 749. 
DrainaceE. 
= (see Mayor AND ALDERMEN), | 


| 
| 


| 


E, 
EAsEMENT. 
obstruction of ancient lights, 427, | 
562. 
EMANCIPATION. 
rightful power of Congress ‘as to, 
469, 645. 
Eminent Domarn. 
the right of exercising the power 
is in its nature judicial, and is 
to be determined by the courts, 
228, 
of the expediency, the legislature is 
the sole judge, 228. 
what circumstances will justify its 
exercise, 228. 
what is a sufficient provision for | 
compensation, 228. 
Eneotse Camminat Law. 
characteristics of, 517. 
Exuistment (see VoLuNTEERS), 205. 
Equity. 
will decree a new mortgage to be 
made on proof of loss of original, 
29. 
wili allow costs against defendant 
where he denied the existence of | 
mortgage in his answer, 30. 
bill to reform deed of land to wife, 
to hold without the interference 
of the husband, should make the 
husband a party, 30. 


| 


| 
| 
| 
| 
| 
| 





83°? 


res gestae, 171. 

parol admissible to explain the 
words in a written contract 
— account of work done,” 


in action for false representation, 
witness (the defendant) may be 
asked, in chief, whether he be- 
lieved the debtor to be in good 
credit, 631. 


F. 


Fatse PRETENCEs. 
money obtained by a false represen- 
tation of an essential fact, with 
false promises, 507, 509. 
FIXTURES. 
digest of Massachusetts cases under 
this title, 509, 514. 
Foutetr, Sir WitLiaM. 
Talfourd’s sketch. of, 663. 
Foreign CoRPORATION. 
may recover a debt against a citi- 
zen of this State, by taking mort- 
gage of debtor’s real estate, 26. 
may recover judgment, Wc., like any 
other mortgagee, 26. 
Foreicn INsuRANCE CoMPANIES. 
law of Pennsylvania taxing agencies 
of for a specific purpose, of doubt- 
ful constitutionality, 34. 
FRavuDULENT CONVEYANCE. 
burden of proof, 29. 
Frencu System, 
of criminal procedure, 581. 
FurTHER Proor. 
allowed after decision that the ves- 
sel was forfeit for breach of block- 
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Furtaer Proor (continued). 
ade, to show relaxation of block- 
ade, 145, 
motion for second order for refused, | 


ordered to be taken by deposition, | 

544, 

| 

G. 

Girts. 

inter viros and causa mortis must be 

perfected by actual delivery, 121. | 

when they go into effect, 121, | 

GuaRanryY. 

executors of a guarantor are liable | 

on & guaranty to continue until | 

notice from guarantor, for goods | 

supplied after death of guaran- | 

tor, and before notice, 670, 

GUARDIAN, 

where there is a probate guardian, 

the court will o spores a guar- 
dian ad litem, 4 


H. 


Hapeas Corrvs. 

opinion of Chief Justice Taney in 
Merryman’s case, 78 

a judge of a State court of Pennsyl- 
vania is not liable for the statute 
penalty for refusing to issue a 
habeas corpus in favor of one who 
stands committed by a federal 
court for contempt, 102. | 

opinion of Attorney-General Bates | 
upon the power of tie President 
to suspend, 129, 

Harsor Master. 

in Boston harbor, ordinance and 

regulations, 731. 
Hieuway. 

what defects in, a town will be lia- 
ble for, 30, 31. 

rule of damages in laying out, 30, 

a daguerreotype saloon, a part of 
which is within the limits of the 
highway, does not constitute a 
defect, 353. 

proper attributes of, 353. 





L 
Ipem Sonans, 


(See Inpicrment,) 165, 166, 
Income Tax. . 


> on of Congress concerning, | 








Index. 


INDICTMENT. 

where one offence is set forth in va- 
rious counts, each aptly and suffi- 
ciently drawn, if the prisoner is 
guilty as set forth in either count, 
the jury may return a general 
verdict of guilty, 167. 

certain interlineations and abbre- 
viations not sufficient ground for 
arrest of judgment, 166, 167. 

how far good on motion to quash, 
quere, 166, 167. 

the words ‘* Augustine ” and *‘ Au- 
gustina,” “Chicopee” and **Chick- 

opee,” are idem sonans, 165, 166. 
power of court to revise and in- 
crease sentence of convict, 168. 
form of under the Massachusetts 
Statute, for uttering counterfeit 
bank bill of a bank established 
in another State, 666. 
INDORSEE. 

what form of indorsement held to 
amount to waiver of demand and 
notice, 119, 120. 

INFANCY. 

voidable contracts — repudiation, 
116, 117. 

a female child under sixteen, may 
not decide in whose custody she 
shall be, 184. 

INFANT. 
to aan parent custody of belongs, 


InguNoTION, 
to restrain the delivery up of the 
paper currency of a foreign realm, 


to Sesion the assignees of a lease 
from parting with the lease con- 
trary to the covenants therein, 49. 
granted to restrain from engaging 
in service, and for disclosing 
secrets of business, 547. 
INNKEEPER. 
responsibility of for loss of goods 
stolen from guest, 252. 
liability of executors of, 252. 
InsoLVENT Estates. 
promissory note before maturity, 
not provable against the estate 
of an indorser, 357. 
Insotvent Laws. 
of a State are imperative beyond 
the limits of the State, 270. 
LNSOLVENTS. 
monthly list of in Massachusetts, 
63, 128, 191, 255, 318, 385, 450, 
516, 580, 644, 708, 758. 














INSURANCE. 
construction of clause, “ Partial 
loss on sheet iron, tin plates, &., 
is excepted,” 220, 
rule for determining whether loss 
is total or partial, 220. 
what held to constitute a technical 
total loss of shipment of tin plates, 
220, 221. 
INTERPLEADER, 
affidavit of no collusion, 52. 


J. 


James, Eowin Joun. 
disbarment of, 323, 
JUSTICE OF THE PEACE. 
the validity of the appointment of, 
cannot be inquired into in a pro- 
ceeding in which he is nota party, 
110. 
jurisdiction of in criminal com- 
plaints, 120. 


L. 


Lecat Lonnon, 709. 
Leoat Nores anp ANEcboTEs, 435, 573, 
636, 674, 752. 
Lerrers. 
right of property in the paper on 
which letters are written, 668, 
Lise. 
pleading, evidence, variance, 120, 
121. 


Lin. 
a general lien when it cannot and 
when it can be claimed, 53, 
Lorartions. 
(See Statute of Limitations.) 
Liquor AGENT. 
office of in New Hampshire is annu- 
al, bond, &ec., 120, 
power and authority of, 122. 


M. 
MAINTENANCE. 
what will constitute, 253. 
MANSLAUGHTER. 


Index. 
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MasTER AND SERVANT (continued). 
employer of a builder not liable for 
negligence of builder, 422, 424. 
master held liable for negligence 
causing personal injury to ser- 
vant in using dangerous ma- 
chinery, 736. 
Mayor AND ALDERMEN. 
of a city, in adopting a plan of 
drainage perform judicial duties, 


city not liable for defect in plan, 
403 


their duty in maintaining the plan 
after adoption is ministerial, and 
city is liable for their neglect, 
403. 


Monraty Digest or Recent AMERICAN 
anp Enouisn Decisions, 305-318, 
372 -378, 682. 
Morraace. 
the legal estate, when obtained, re- 
lates back to the date of the orig- 
inal equitable mortgage, 52. 
of growing crops, 114. 
amount of conditional judgment 
may be reduced, in case of usury, 
by deducting three times the un- 
lawful interest, 1165. 
7 and replication in such case, 
“1165. 
meaning of words “other machinery 
and fixtures ” in a silk mill, 254. 
Murper. 
construction of the Massachusetts 
Statute of 1858, relating to the 
crime of, 155. 
what facts would constitute mur- 
der “ committed with extreme 
atrocity and cruelty,” 161. 
the “atrocity and cruelty ” need 
not be premeditated, 130. 
the unskilful or improper treatment 
of the wounds contributing to the 
death, does not relieve from the 
crime of murder, 175, 177, 


N. 





the unskilful or improper treatment 

of the wounds, contributing to 

the death, does not relieve from | 

the crime of manslaughter, 175, 
177. 

MASTER AND SERVANT. | 


NEUTRALS. 
rights of in prize courts, 501. 
NoLLE Ul. 
in criminal proceedings the attor- 
ney-general may enter and the 
court will not interfere, 613. 


master responsible for servant’s Notices or New Pvs.ications. 


wrongfuliy ejecting a passenger 
from an omnibus, 123. 





Robinson’s Practice, im iv.) 58, 
Bell’s Crown Cases, 61. 











764 


Norices or New Pustications (cont.). 
Bryant’s and Stratton’s Commercial 
w, 126. 

Temple and Mew’s Crown Cases, 189. 

Allen’s Reports, (vol. i.) 318. 

Story’s Equity Jurisprudence, by 
Redfield, 378. 

Sprague’s Decisions, 379. 

Appleton on Evidence, 450. 

Leigh and Cave’s Crown Cases, (vol. 
i. part i., ii.) 449, 579. 

Allen’s (New Brunswick) Reports, 
iii.) 447. 

Williams on Pleading, 445. 

Washburn on Real Reevy, (vol, 
ii.) 514. 

Taylor on Evidence, 578. 

Dixon on Subrogation, 641. 

Bennett and Heard’s Digest, (vol. i.) 
642 


Reeve’s Domestic Relations, by Par- 
ker and Baldwin, 642. 

Archbolds Pleading and Evidence, 
15th edition, 642. 

Arundines Cami, 643. 

Best on Evidence, 707. 


0. 
OrricER. 
the right of an officer de facto to 
his office cannot be inquired into, 
in a proceeding to which he is not 
a party, 112. 
Otp Reporrers anp Text WRriTERs. 
selections from the, 716. 


P 


Paper Currency (see Ooinage). 
right to regulate, how recognized 
and protected, 40, 
PaRENT AND CHILD. 
which parent entitled to custody of 
child, 19. 
custody of child of ten years of age 
ordinarily belongs to father, 115. 
wishes of such child not consulted, 
116 


6. 
a female child under the age of six- 
teen returned to the custody of 
the father, 184. 
PavupPeERs. 
settlement of, 144. 
settlement of, depending on pay- 
ment of taxes, evidence of tax 
lists, 117. 








Index. 


Persury. 
materiality as affecting the credit 
of a witness, 417, 422. 
circumstantial materiality, 422. 
Piracy, 
the law against, 14. 
charge of Judge Sprague to the 
grand jury, 14. 
PLEADING, 
amendments of count for work 
and labor not allowed where the 
original count was for money 
paid, &. 119, 
nor in an action of tort, to set forth 
a new cause of action, 747. 
PRINCIPAL AND AGENT. 
ratification, 625. 
Prize (see Blockade). 
breach of blockade, good ground of, 
144, 1465. 
Prize Causes. 
practice in, 65. 
Prize Courts. 
practice in, 501. 
form of libel, mode of making claim, 
hearing, grounds for condemna- 
tion, 276. 
Prize Law. 
condemnation of property as en- 
emy’s does not necessarily wn 
that the owner is personally hos- 
tile, 494. 
statute 1862, ch. 50, affects only 
mode of procedure, 494. 
rights of neutrals, 501. 
practice in asking to offer new and 
independent proof, 544. 
objections to delivery of captured 
property on bonds to claimants, 
G44. 


Prize TRIBUNALS. 
the district courts of the United 
States are permanent, 335. 
their jurisdiction and rules of de- 
cision, 335, 336, 
Prosate APPEAL. 
practice in New Hampshire, 32. 
Prosate Forms. 
new in Massachusetts, 382. 


R, 


RarLRoabs. 
negligence of land owner and of 
corporation, 32. 
ON. 
disabilities of citizens of States in, 


*«* 











REFEREE, 
where order of reference is by con- | 
sent, the court will not further 
direct how the reference shall be | 
carried out, 51. 
Repievin. 
does not lie for articles of dress or | 
personal adornment actually on | 
the person, 364. 
Reporters AnD Text Writers, Oup. | 
selections from, 716. } 
Resuttine Trust. 
no trust arises to a husband in real | 
estate conveyed to the wife from | 
payments made after the pur- | 
chase, 114, 
Revocation. 
by death, 670. 


8. 


Savors, 
rights of salvors of wrecked pro 
perty under an agreement with 
the owners, as against intermed- 
dlers, 546. 
Scorrisu Lecat PHRAsEoLocy. 
some peculiarities of, 383. 
Sea-Weep. 
thrown upon a beach, belongs to 
the owner of the beach, 734, 736. 
SENTENCE. 
power of court to revise and in- 
crease, 168. 
Sewatt, Cuer Justice Samvg. 
notice of, 193. 
Saaw, Curer Justice. 
proceedings of the bar, upon the 
death of, 1-13. 
Speciric PERFORMANCE. ° 
of contract to take shares, 52, 53. 
Spracug, Jupox. 
charge of to the grand jury on the 
law of piracy, 14. 
Srature or Limrrations, 
letter offering to pay by instal- 
ments, 606. 
Scpreme Court or THE Unirep States. 
amendment to 67th Rule in equity 
and 21st in admiralty, 380, 381. 


T. 


Tatrourp, Mr. Justice. 
sketch of Sir Wm. Follett, 663. 
Tax. 
on agencies of foreign Insurance 
companies imposed by law of 


Index. 





Pennsylvania, not to be enforced, 
34, 35. 
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TENANT IN Common, 
right of as against co-tenant, 672. 
Trape Mark. 
one who is obliged to pay damages 
for innocently using a trade mark 
upon the direction of a third per- 
son, may have an action against 
such third person to recover 
money so paid, 54. 
TREASON. tex 
opinion of Cadwalader J. in Grein- 
er’s case, 91. 
TrusTee Process. 
an assignment in trust for all cred- 
itors passes the legal title to 
trustee, and the surplus in the 
hands of the trustee is alone liable 
to foreign attachment, 118, 
TRUSTEES, 
oe of new under a will, 
62. 


U. 


Unirep Srares, Tue. 
have sovereign and belligerent 
rights as against the rebels, 289, 
336, 470, 
Uses anp Trusts. 
estate of cestui que trust, remain- 
ders, estoppel, 117, 118. 
Usury. 
pleading—res judicata, 113. 


V. 


VERDICT. 
when a general verdict of guilty is 
good in an indictment containing 
several counts, 166. 
VoLUNTEERS, 
enlistment of, 205, 
officers of, when exempt from arrest 
in Maine, 218. 


W. 


WarRANTY. 
rule of law as to express and im- 
plied, on the sale of personal 
property, 33. 
Wipe, Juper. 
memoir of, 453. 
Wirt. 
provision that if any legatee should 
take any proceedings at law, dc., 
the gift should pass to some one 
else, heid void, 255. 
the word “ principal ” held to in- 
tend * estate,” 415. 
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Witness. | Wrrness (continued). 
when party may be in New Hamp- | made same statements as upon 
shire, in case of the disability of | the stand, 121. 
the adverse party, 34. | privilege of, in not answering ques- 
wife may not be in New Hampshire | tions tending to criminate him, 
for or against her husband, | 592. 
114. what questions witness must an- 
a third person giving a bond of in- swer, 592. 


demnity against the costs of suit | Warr or Entry. 

is not a party to the suit, 121. judgment in, when verdict is too 
if impeached, by showing contradic- large, 29. 

tory statements, he cannot what seisin will be sufficient to 


be 
sustained by showing he hes | maintain, 119. 

















